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Statement of Jurisdiction
The Plaintiff has approached this Court under Section 25 of the Patents Act 1970, Section 134 of the Trademarks Act, 1999 and Section 62 of the Copyright Act, 1957, Civil Procedure Code, 1908 and Article 227 of the Constitution of India.

Statement of Facts
Producer A engaged a team of students to research possible parameters that could have defined the success of 50 blockbusters selected by the Producer. The parameters that were examined included the lead and supporting actors, movie theme, music, lyrics, dialogues, time of release of film, extent of special effects used, technical finesse, characters displayed by the actors, backdrop of social conditions prevalent in society, etc. 

The team of students revisited the 50 blockbusters by examining the scene by scene footage, interviewing producers and directors of the said films randomly, screening newspaper articles, reports, interviews, prior and post release notes. They then conducted a poll of a few movie lovers across generations to create a list of success factors.

The research material was then submitted to Producer A, who exercising his discretion identified a few elements of relevance in modern day film making and regrouped them to form a success formula. He applied for a patent for this formula. Based on this formula he developed a protocol which had pre-defined steps with a dynamic database to arrive at the said success formula. The database stored all parameters researched above. Through this formula he was able to predict the possibility of the success of a film with reasonable certainty. He then applied for a copyright in the said formula as an original artistic work. 

The Producer then approached a selection of lyrists and playback singers from the past successful lyrists and playback singers and called upon them to revisit and be inspired by the past hit songs, lyrics and themes of the success movies. He briefed them to adapt the lyrics and songs for the new production through use of modern instruments and special effects. A film plot was made and the Producer after handpicked the best actors from the past success aligned them together for the first time in his new production. The characters chosen were given the same screen names as were used in the past 50 movies although they have never appeared together in a plot. For the purpose of the title of the film, the Producer adopted a name that emerged from an amalgamation of 3 hit titles and applied separately for its trademark registration.  

The movie based upon the success formula was released and was a hit. While promoting the movie, the actors had advertised with reference to the characters of the past. When moviegoers saw the movie and heard its songs and dialogues, nostalgic memories of the past were raised and the dialogues used, appeared to be the same although on a closer scrutiny they were found to emanate from an effective use of the thesaurus. 

A suit for injunction was instituted against Producer A by a newly formed association of past Producers claiming infringement of their trademark right, copyright and invalidity of the patent on the grounds of obviousness even though the patent had not yet been granted and no objection for lack of obviousness had been raised by the Patent Office.

The filing of the suit caused a dip in box office collections and increased the re-screening of past hits. The defendant filed a counter suit against the plaintiff for defamation caused by negative publicity. Both the parties also claimed damages against each other. 

Statement of issues
I. The Defendant’s application for registration of the Film title must be refused.
1. The Plaintiff has the requisite locus standi to initiate opposition proceedings.
2. The Film Title is similar to the earlier film titles and thus cannot be registered.
3. The Film title is liable to be prevented by virtue of the Law of passing off
II. The Defendant’s action amounts to Passing off
1. The action of Passing off requires a misrepresentation so as to misuse the plaintiff’s goodwill
2. The earlier film titles have acquired reputation and there is a likelihood of confusion
III. The Hon’ble High Court has the  Jurisdiction to hear the Opposition to the Grant of Patent
IV. The Patent cannot be granted on grounds of Obviousness
1. For a valid patent the invention must have an inventive step and not suffer from obviousness.
2. The Present Application is struck by Obviousness and  Lack of Inventive Step
V. There is violation of copyright in the instant case
1. The Plaintiff’s copyright over his Original Literary Work has been violated
A.
The Plaintiff was assigned the right to make the cinematographic film
B.
Developed Idea in the form of an original literary work is capable of copyright protection
C.
Substantial copying is determined by quality and not quantity
VI. The Defamation made is privileged
1. The statement made is absolutely privileged
2. The Defamation made is protected by the defence of Qualified Privilege
A.
Own Interest is protected as Qualified Privilege
B.
Malice
VII. Damages



Summary of Arguments
1. The Defendant’s application for registration of the Film title must be refused.

The defendant’s application for registration of the trademark in the Film Title must be refused as it is similar to the earlier film titles which are well known trademarks. Further the service in question i.e. entertainment and films are identical in nature.

2. The Defendant’s action amounts to Passing off

The Film title was the amalgamation of three film titles of earlier hit films, there is certain likelihood that the audience would associate this film with the earlier ones. There is also no doubt that as the film titles chosen were those of hit films they had definitely acquired a reputation amongst the movie goers, i.e. the relevant class of persons in this case.
3. The Patent cannot be granted on grounds of Obviousness 

In the instant case the plaintiff’s application for patent is for a subject matter which does not involve and inventive step and would be obvious to any person skilled in the art before the date of application. Thus the patent application must be refused.

4. There is violation of copyright in the instant case

It is assumed that the plaintiff has been assigned the right by the script writers to produce the movie and hence is the owner of that right. In the instant case, the plaintiff’s right has been infringed by the defendant since the defendant has substantially copied the ideas, theme and arrangement of characters of the plaintiff. Accordingly the defendant is liable to pay the plaintiff rendition of accounts by way of damages as well as exemplary damages.

5. The Defamation made is Privileged

The defamatory statement made if any is absolutely privileged by virtue of being a statement made in the course of a judicial proceeding. Further the statement is also protected by the defence of qualified privilege since the statement was not malicious and made with the sole intent of protecting the copyright and trademark.

Pleadings and Authorities

The Defendant’s application for registration of the Film title must be refused.
The defendant in the instant case has made an application for the registration of a trademark which cannot be registered owing to the various provisions of Sec. 11, Trademarks Act, 1999 (hereinafter referred to as the “Trademarks Act”) which lay down conditions, which if satisfied, demand a refusal of registration. 
The Plaintiff has the requisite locus standi to initiate opposition proceedings.
The Trademarks Act mandates that only a person who is a proprietor of the earlier trademark can object to the registration of a trademark on any of the grounds under Sec. 11(2) and Sec. 11(3).
 In the instant case the plaintiff comprises of those producers who are the proprietors in the three trademarks to which the alleged trademark is identical.
The Film Title is similar to the earlier film titles and thus cannot be registered.

The Trademarks Act states that a trademark shall not be registered if owing to its similarity to an earlier trademark and the identity or similarity of goods or services covered by the trademark, there exists a likelihood of confusion on part of the public.
 This confusion includes the likelihood of association with the earlier trademark.
 
In the instant case the film titles of the earlier movies are well known trademarks and can be established as such.
 The film is the commercial subject matter covered by the trademark and any similarity in the trademark would necessarily create a likelihood of association in the minds of the public with the earlier movies. Further, to substantiate this argument, the actors have advertised with reference to the characters of the past during the movie promotions organized by the defendant, thereby augmenting any such association that the public would have assumed. It is thus reverentially submitted that the defendant’s primary intention in using the said film title is to ride on the success of the earlier films, and it is this particular act that the statute intends to disallow. 

The Film title is liable to be prevented by virtue of the Law of passing off

The Trademarks Act bars the registration of any trademark, the use of which can be prevented by virtue of the law of passing off.
 The plaintiff humbly submits that the facts in the instant case amount to an action of passing off on part of the defendant and as argued below the same can be established successfully.
 It is thus the respectful submission of the plaintiff that the registration of the trademark in the film title must be refused on this ground as well.
The Defendant’s action amounts to Passing off

The action of Passing off requires a misrepresentation so as to misuse the plaintiff’s goodwill
The remedy against the action of passing off is available in common law and has been inculcated within Indian law as evidenced by a catena of cases.
 Further it has been categorically held that in the law relating to passing off the English Authorities may prevail as the Indian law has borrowed from and followed the entire gamut of English common law in this regard.

The House of Lords decision in the case of Erven Warnink TA \l "Erven Warnink BV v J Townend & Sons (Hull) Ltd, [1979] A.C. 731" \s "Erven Warnink" \c 10  BV v J Townend & Sons (Hull) Ltd.
 is the locus classicus with regards to the Common Law of Passing off wherein the necessary elements of the action have been restated as being three in number. Firstly, the plaintiff’s goods or services have must acquired a goodwill or reputation in the market; secondly there must have been a misrepresentation by the defendant intentional or otherwise leading or likely to lead the public to believe that goods or services offered by the defendant are goods or services of the plaintiff; and thirdly the plaintiff must have suffered or was likely to suffer damage as a result of the erroneous belief engendered by the defendant’s misrepresentation.

The earlier film titles have acquired reputation and there is a likelihood of confusion
It is well established in law that where there has been no direct misrepresentation however there is a likelihood of deception or confusion it is necessary to establish the presence of two factual elements: (1) that a name, mark or other distinctive feature used by the plaintiff has acquired a reputation among a relevant class of persons;
 and (2) that members of that class will mistakenly infer from the defendant’s use of a name, mark or other feature which is the same or sufficiently similar that the defendant’s goods or business are from the same source or are connected.
 Further with regard to unregistered film titles an additional test as to whether the title has acquired the secondary meaning needs to be proved. In International Film Service TA \l "International Film Service Co. Ltd. v. Associated Producers Inc.,273 F. 585 (D.C.N.Y. 1921)" \s "International Film Service" \c 10  Case,
 the Judge Learned Hand, stated the test that the plaintiff succeeds as soon as he shows an audience educated to understand that the title means his play.

In the instant case, it is humbly submitted that, as the Film title was the amalgamation of three film titles of earlier hit films, there is certain likelihood that the audience would associate this film with the earlier ones. There is also no doubt that as the film titles chosen were those of hit films they had definitely acquired a reputation amongst the movie goers, i.e. the relevant class of persons in this case.
The Hon’ble High Court has the  Jurisdiction to hear the Opposition to the Grant of Patent
The Hon’ble High court can under Art.227 of the Constitution of India read with Sec. 151 of the Civil Procedure Code, 1908 exercise jurisdiction in the instant case.
 The case is in public interest and the patent application if allowed to subsist would impede the industry and thus this is a fit case for exercise of such jurisdiction.
The Patent cannot be granted on grounds of Obviousness 

1. For a valid patent the invention must have an inventive step and not suffer from obviousness.

Well settled principles of patent law
 designate the requirement of an inventive step in a product or a process if a patent has to be granted for the same. The test for an inventive step is whether the invention would be obvious to a person sufficiently skilled in the art having regard to the state of the art.
 What is claimed as the inventive step must be identified from the claims read in light of the specifications. Further it has to be viewed from the eye of a normally skilled man, and the differences that exists between the matters cited as being known or used and the alleged invention have to be identified. Then a conclusion has to be arrived at as to whether this would have been obvious to the skilled man.
 

In Windsurfing TA \l "Windsurfing v. Taburmarine, [1985] R.P.C. 59" \s "Windsurfing" \c 10  International Inc. v. Tabur Marine (Great Britain) Ltd.
 the patent in suit claimed a wind -propelled vehicle having; an unstated spar connected through a universal joint and sail attached to the spar and held taut between a pair of accurate booms in mounted on the spar at one end and joined together at the other. In an action for infringement, the defendants claimed for its revocation on the grounds that what was claimed was obvious in view of the prior user. It was held that it would be wrong to prevent a man from doing something which, was known in the art before the priority date and the question of obviousness was to be answered hypothesizing what would have been obvious at the priority date to a person skilled in the art who had access to what was known in the art at that time. In that case, their Lordships relied upon the principles laid down in the Gillette case.

The Present Application is struck by Obviousness and  Lack of Inventive Step
In the instant case the said invention could have been developed by any person skilled in film making. It is humbly submitted that based on the research work, any film maker would be able to identify the relevant elements of modern day film making. The success formula is nothing but such elements grouped together. Further it is submitted that the research work itself is just a compilation of the existing data and qualifies as what was known in the art at that time. Thus the Application for patent should be denied on these grounds.

There is violation of copyright in the instant case

The Plaintiff’s copyright over his Original Literary Work has been violated 

A. The Plaintiff was assigned the right to make the cinematographic film

A producer is presumed to have acquired all the rights to make the cinematographic film including the permission of the script writer.
 Unless the contrary is proven, there is a presumption that every producer has acquired this permission from the script writer by way of assignment.
 It is settled law that once a right has been assigned the assignee is for all purposes treated as the owner of the right assigned including the right to sue.
 

B. Developed Idea in the form of an original literary work is capable of copyright protection

It is settled law that a concept note of a cinematographic film which spells out the format, the treatment, the problems and the arrangement of characters is copyrightable subject matter.
 With respect to media entertainment in modern times, it has been held that a developed idea has a wider potentiality of capitalizing revenue than the script.
 It has further been held that the form of expression of an idea includes the selection and arrangement of characters and incidents.
 Hence, if an idea is worked out in some detail, copying of that idea itself, amounts to copyright violation since it amounts to copying the detailed expression of the idea.
 Reiterating this, it has been held that an idea developed to a stage where it attracts an audience is capable of copyright protection.
 
C. Substantial copying is determined by quality and not quantity 

It is settled law that in order to constitute copyright violation the copying must be substantial.
 It has been held the term substantial relates to the quality and not the quantity of the work copied.
 Hence, if the essence of the work is taken away, it amounts to copying even if the same is quantitatively small.
 One of the surest and the safest tests to determine whether or not there has been a copyright violation is to see whether the viewer after having seen both the works is of the opinion that the subsequent work appears to be a copy of the original.

It is submitted that the plaintiff was the owner of the script of the movies since the same had been assigned to them. It is further pleaded before this court that the same is established by industrial practice. It is contended that the theme of the blockbusters including the arrangement of characters chosen by the plaintiff were made after putting in a substantial amount of thought and effort and hence the same qualify for copyright protection when put in a literary form. It is undisputed that these ideas and characters attracted an audience. It is strongly argued that by allowing others to copy the essential theme and the arrangement of the characters, the main object of copyright law would stand defeated since the producer’s will no longer be motivated to make newer and fresher works and would keep remaking the old movies with slight variations. It is humbly submitted that the fact that the viewers had nostalgic memories
 proves substantial copying of the dialogues. Further there is proof that the dialogues were copied since the defendant used dialogues of the previous movies to evolve his success formula and the only difference between the dialogues emanated from the use of a thesaurus.
 It is thus, humbly submitted that there was a copyright violation.   

The Defamation made is privileged 

It is settled law that for proving the claim of defamation, the statement allegedly made must be defamatory, published and refer to the plaintiff.
 However, there are certain defences available to an action for defamation.

The statement made is absolutely privileged 

Absolute privilege refers to an occasion where a man is given absolute immunity from the tort of defamation for the statements made by him.
 It is settled law that statements made in judicial proceedings are absolutely privileged.
 Absolute privilege extends to those statements which are so closely connected to the judicial proceedings that they form part of the administration of justice.
 In this regard it has been held that statements averred in the plaint are absolutely privileged.
 Further, it is established that proceedings under the Copyright Act commence once the prosecutor moves the court.

It is submitted that filing a suit for injunction itself amounts to commencing of a judicial proceeding. In light of this, it is submitted the statements made by the defendant in the present case were part of the judicial proceeding since they were included in a suit for injunction. It is thus contended that the defendant cannot be held liable for defamation.

The Defamation made is protected by the defence of Qualified Privilege

D. Own Interest is protected as Qualified Privilege

A statement made in the discharge of a legal, social or moral duty or for the protection or furtherance of an interest to a person who has a corresponding duty or interest to receive it is protected by qualified privilege as long as it is not malicious.
 It is settled law that statements made for the protection of one’s own interest are subject to qualified privilege.

E. Malice

Malice means doing an act with an improper or wrongful motive and not with the desire to vindicate one’s own rights or interests.
 The test to ascertain existence of malice is to analyze whether based on the existence of the circumstances a reasonable man would have honestly believed in the truth of what was alleged.
 

It is submitted that the plaintiff had instituted a suit for injunction with the intention of protecting its own copyright and trademark and hence its interest. It is further submitted that there was no malice involved in instituting the suit because the existing facts lead to an inference of at least a prima facie violation of copyright and trademark. It is thus, submitted that the plaintiff cannot be held liable for defamation.

Damages

The primary purpose of copyright law is to protect the owner from dishonest people.
 The Copyright Act is meant to discourage dishonest manufacturers from cashing upon the goodwill and protecting the investment made by the copyright owner.
 In accordance with this it has been held that the unjust enrichment or illegal profits made by the infringing party, is a mischief from which the owner of the copyright must be protected.
 Further, if a person has wilfully calculated to exploit the work of another person, then he is liable for paying exemplary damages.
  

It is submitted that in the instant case the defendant has blatantly copied the work of the plaintiff and hence exploited their work to profit him. It is thus, humbly submitted that the plaintiff is entitled to both rendition of accounts and exemplary damages.
Conclusion And Prayer
In light of the arguments presented and the authorities cited above, counsel for the Plaintiff humbly pray and implore this Hon’ble High Court to declare and adjudge that: 

1. The defendant cannot apply for registration of trademark in the Film title. 
2. The defendant’s action amounts to passing off.

3. That defendant cannot be granted a patent on the success formula. 

4. That the defendant infringed the copyright of the plaintiff.

5. That the plaintiff is not liable for defamation.

6. That the plaintiff is entitled to rendition of accounts and exemplary damages.

7. Any other order that this court may deem fit in the interests of justice, equity and good conscience.

For this act of kindness the plaintiff shall remain forever obliged. 











    Sd/-











(Counsel for the Plaintiff)
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