PAGE  
1

IN THE HIGH COURT OF JUDICATURE

(Special Original Jurisdiction)

IN THE MATTER: CONCERNING THE PATENT OF THE FULL BODY TELEPORTATION AND THE INFRINGEMENT BY THE DEFENDANT. 

BETWEEN:

ACHARYA SADANAND &     




WINRUS CORPORATION




……… PLAINTIFFS





VERSUS

‘A’ & UNION OF INDIA




………. DEFENDANTS



HUMBLE MEMORANDUM OF THE DEFENDANT

(COUNSEL 1)

TABLE OF CONTENTS

LIST OF ABBREVIATIONS



…..



3

INDEX OF AUTHORITIES 



…..



4

JURISDICTION




…..



5

STATEMENT OF FACTS



…..



6

QUESTIONS PRESENTED



…..



7

SUMMARY OF PLEADINGS


…..



8

PLEADINGS AND ARGUMENTS


…..





ISSUE 1.       ‘A’ SHOULD BE GRANTED THE PATENT
…
9,10,11,12

ISSUE 2.        THE MACHINE OF THE PLAINTIFFS SHOULD NOT



BE ALLOWED TO BE DEVELOPED

…
      12,13

ISSUE 3.         THE MACHINE OF PLAINTIFFS IS AN

                        INFRINGEMENT OF THE PATENT, WHICH IS CLAIMED 

                         BY ‘A’





…
          14

PRAYER





…..


          15


LIST OF ABBREVIATIONS

Hon’ble




Honourable

SC





Supreme Court

PC





Privy Council

Ch.





Chancery

S.C.C.





Supreme Court Cases

A.I.R.





All India Reporter

F.S.R.





Fleet Street Reporter

CA





Court of Appeal

HL





House of Lords

R.P.C.





Reports on Patents, Design and Trade Mark    







Cases

TRIPS





Trade Related (Aspects) of Intellectual 







Property Rights

DB





Division Bench

M.L.J.    




Madras Law Journal

I.P.A.B.




Intellectual Property Appellate Board

Vol.





Volume

.Vs. 





Versus

C.J.





Chief Justice

J.





Justice

pp.





Pages
INDEX OF AUTHORITIES

STATUTES: 

1.The Patent Act, 1970

2.Constitution of India

INTERNATIONAL CONVENTIONS:
1.Trade Related (Aspects) of Intellectual Property Rights (TRIPS), 1995.

BOOKS REFERRED:

1.P.Narayanan, Law of Patents, 3rd Edition, Eastern Law House, New Delhi, 2002

2.Wadehra, Law relating to Patents , Trade Marks, Copyright, Design and     Geographical Indications, 3rd Edition, Universal, 2004.

3.Derris Estelle Long & Antony D’Anata, A course book in International Intellectual Property, West group, 2000.

4.Deborenh E. Bouchoux, Intellectual Property: The law of Trade Mark, Copyrights, Patents and Trade Secret, West Legal Studies, 2000.

5.D.D.Basu, Shorter Constitution of India

6.The New Shorter Oxford Dictionary, Oxford Thumb Index edition, Vol2(N-Z)

7.Shyam Divan & Arwin Rosen Crawnz, Oxford India Paperbacks/ Environmental Law & Policy in India, 2nd ed, 2005.

ARTICLES REFERRED:

 1.WIPO Report on Fact Finding Missions on Intellectual Property and Traditional Knowledge (1998 – 1999) Geneva, April, 2001.

SECONDARY SOURCES:

 1.Journal of Intellectual Property Rights Vol. 10, May 2005, pp 232-238

 2. Journal of Intellectual Property Rights Vol. 11,January 2006, pp 7-14

 3.Journal of Intellectual Property Rights Vol. 11, March 2006, pp 113-124, 125-131,

 4.Journal of Intellectual Property Rights Vol. 11,May 2006 , pp 175-184

WEBSITES:

www.google.com
http:///www.zapatopi.net/blog/technology
www.wikipedia.org
www.manupatra.com
www.iprlawindia.com
www.wipo.int/patent/law
www.patentoffice.nic.in/ipr/patent
STATEMENT OF JURISDICTION

Pursuant to Article 226 of the Indian Constitution, the plaintiffs have approached the Hon’ble High Court of Delhi. The Defendant humbly submits to the extraordinary jurisdiction of the Special Bench of the Hon’ble High Court of Delhi.

FACTS OF THE CASE

‘A’ an American inventor has invented a full body teleportation system. He has applied for a patent with the following claim: -

“A full body teleportation system consisting of: generating a pulsed gravitational wave which propagates through a magnetic vortex wormhole generator; and generating a wormhole with the magnetic vortex generator whereby the pulsed gravitational wave traverses through the wormhole and enters into hyperspace which the wave is enormously magnified due to the lower speed of light in that dimension.”

The patent was even applied in India but opposed by “Sarv Gyan” an Association of Spiritual Leaders who feels that teleportation is a method that Indian swamis, yogis and holy men have used for 5000 years and by assigning the scientific explanation to this wisdom, the machine cannot be said to be invented by ‘A’. Several other arguments were also raised.

Acharya Sadanand subscribed to a philosophy that if the West could use an ancient wisdom to create inventions, then we can also do the same. As a result of which, he has come up with the basic principles for creation of a machine, which can be programmed, to teleport humans.

Acharya Sadanand worked with Winrus Corporation to develop a rudimentary machine. The Government banned the said machine as being opposed to public interest, safety, ecology, morality etc.

Appeals and writs were filed against the orders and decisions and the issues raised were to be tried by a Special Bench of the High Court.

QUESTIONS PRESENTED

1. Whether ‘A’ should be granted a patent?

2. Whether the machine of Acharya Sadanand/Winrus Corporation should be allowed to be developed?

3. If so, whether the machine of Acharya Sadanand/Winrus Corporation is an infringement of the patent, which may be granted to ‘A’?

SUMMARY OF PLEADINGS

A should be granted patent for the development of the full body teleportation system as

the inventor has not treaded upon the traditional knowledge. Inventor ‘A’ has not enunciated mere scientific principles but has created a novel invention. In addition to that, A’ s invention fulfills all the requirements for the grant of the patent under the Indian Patents Act, 1970.
Secondly, the machine of Acharya Sadanand/Winrus Corporation should not be developed, as there is absence of full disclosure of Scientific Principles.

And the Govt. is also not wrong in banning the machine created by the plaintiff, as it does not require any Special Law.

 Lastly, the machine Created by Acharya Sadanand is an infringement on the patent, which is claimed by inventor ‘A’ as Acharya Sadanand has used the concept and the apparatus created by ‘A’ and has not taken precautions to consider the aspect of prior publication.

ARGUMENTS ADVANCED

1. A should be granted patent for the development of the full body teleportation system
1.1 The inventor has not treaded upon the traditional knowledge
It has been alleged by the plaintiff that the creation of the full body teleportation system was not a novel invention but was a mere development over the traditional knowledge of the swamis and yogis.

A Traditional knowledge
 is defined as follows: 

“Refers to knowledge, possessed by indigenous people, in one or more societies and in one or more forms, including, but not limited to, art, dance and music, medicines and folk remedies, folk culture, biodiversity, knowledge and protection of plant varieties, handicrafts, designs, literature”. 

It is an accepted fact that the concept of Traditional Knowledge alleged by Acharya Sadanand falls under the term “knowledge” in the above definition but however it is not possible to apply that knowledge to the Swamis and Yogis as they do not fit into the general community of Indian citizens. Further , it is also to be noted  the inventor is an American Citizen. In addition to that, the term traditional knowledge applies, only to “ indigenous people”
 as per the Convention.

The term ‘indigenous people’ consists of the following essentials:

a) They live in small societies and may not have access to formal education..

b) Most often, the knowledge in question will be known to the entire community and remains exclusively within it. However, within the society, the knowledge is in the public domain.
c) The knowledge and its components are normally required for a regular lifestyle within the society. It is passed down through generations while still retaining its original individuality.
Hence, it is clear that the Swamis and Yogis which the plaintiffs states to be the original persons skilled in teleportation are not skilled in the art of teleportation, nor there is any evidence by way of scientific explanation that the persons have actually availed of their methods. Therefore, it is not possible for the plaintiff to claim traditional knowledge as Swamis and Yogis do not come under the category of indigenous people. 

Further, the information, which is published by the plaintiff, is not in the nature of public domain as it does not fall within the definition of public domain. The definition of public domain
 is “ publicly available information that may not be generally known but which could be found by the public in documents. “ 

It is to be observed that the plaintiff has not relied on any documents
 to support his contention that the ancient wisdom of the yogis and the swamis were in public domain. Hence his evidence cannot be relied upon. 

1.2 A has not enunciated mere Scientific principles: 

The facts
 clearly mention about generation of a pulsed gravitational wave, which traverses through a magnetic vortex generator, and further, the patent claim states as to the construction of the machine, which is being utilized to generate a pulsed gravitational wave. Hence the apparatus, which has been created by the inventor, is the invention for which the inventor has applied for a patent. 

The apparatus produces a pulsed gravitational wave, which is of the utmost necessity in this teleportation system. It must be noted that without the pulsed gravitational wave the person will be traveling through endless hyperspace without returning to our dimension.

This proves that the inventor has not enunciated mere principles or an abstract theory but has created an apparatus to apply his scientific principles.  Therefore, it is quiet clear that the invention satisfies all the essentials of the definition ‘invention’
 as in Patents Act, 1970. 

Some of the characteristic features of a new and non-obvious invention are: 

1. A surprising result

2. Novelty and utility

3. The solution to a long-standing problem

4. A great technical progress
 

5. The overcoming of a prejudice

6. Commercial success linked to the merits of the invention

Therefore, from the above it clear that the invention by ‘A’ satisfies the object of Patent laws
.

1.3  A’ s invention fulfills all the requirements for the grant of the patent under the Indian Patents Act, 1970:

The machine created by A the inventor is capable of being granted a patent. The patent application filed by the inventor comprises of the following parts:

i) the claim,

ii) the scientific principles behind the invention 

iii) the summary of how the invention works

iv) the summary of the event that led to the creation of the invention.

v) Detailed diagrams to explain the machine and to indicate the various components involved in the machine.

It is to be observed that the application is extensive in the aspect of required explanations. However the plaintiffs have not disclosed anything in the facts of the instant case as to what is the exact nature of their machine. 

The plaintiffs have stated thus:

“Acharya Sadanand ssubscribed to a philosophy that if the West could use an ancient wisdom to create inventions, why cannot we do the same and applying these principles has come out with the basic principles of creation of a machine which may be programmed to teleport humans”. 

In the above statement, the plaintiff do not indicate as to what are the principles which they apply in order to come out with the basic principles for the creation of a machine, moreover, the plaintiffs are not clear as to whether they can create a machine which can absolutely be programmed to teleport humans. The plaintiffs have however challenged the patent application of the defendant to be a mere scientific explanation of traditional knowledge. However, It is clearly inferred from the facts that the plaintiff has used the principles of the defendant.

 In Harvard Onco- mouse
, it was held that the mere fact that a claim is broad is not in itself a ground for considering the application as not complying with the requirement of sufficient disclosure under EPC Art.83, Only if there are serious doubts, substantiated by verifiable facts, may an application be rejected for lack of sufficient disclosure. In the instant case, serious doubts are cast only upon the stand of the plaintiff and not the defendant. 

 2. The machine of Acharya Sadanand/Winrus Corporation should not be developed:

2.1 Absence of Full Disclosure of Scientific Principles: 

Acharya Sadanand and Winrus Corporation have jointly developed a rudimentary machine. The Government of India has banned the machine as it is opposed to public safety, ecology, morality etc. 

The machine, which has been developed by Acharya Sadanand/Winrus Corporation, is a rudimentary machine, and the plaintiffs have provided no further information. But the defendants have provided proper scientific explanations and detailed diagrams which indicates the amount of novelty in A’s invention. It is clearly stated in the facts of the case that it took several days after the alleged incident for the inventor to understand the scientific aspects of teleportation, and further he was able to create a machine to recreate the incident. 

 The facts are clear on the aspect that it took a number of days for the inventor to ascertain the exact nature of the teleportation and further, the inventor has gone to the extent of making detailed research for the purpose of development of the said machine and the inventor has laid down detailed analysis into the principle behind the working of the said machine. 

2.2 The ban on the machine created by the plaintiff does not require any Special Law:

Chapter XVII of the Indian Patents Act, 1970 deals with the provisions related to “Government use” of a patent and Section 47 of the said Act deals with the acquisition of a patent by the Government for public purpose.

These two provisions
 do not require a law to acquire or use a patent. 

Section 102
 goes as follows:

The Central Government may if satisfied that it is necessary for that an invention which is the subject matter of a patent or a patent should be acquired from the applicant for a public purpose, publish a notification to that effect in the Official Gazette, and thereupon the invention or patent and all rights in respect of the invention or patent shall, by force of this section, stand transferred to and be vested in the Central Government.

Hence, it is clear from this section that all that is required for acquiring a patent for a public purpose is a proclamation in the official gazette. There is no provision as to what is the exact compensation to be provided to the patentee or the inventor; neither does the provision lay down guidelines for determining such acquisitions. This creates an assumption that the system of acquisition is a draconian provision to be used in rarest of the rare cases where the invention is of immense public importance, it is further evident from the phrase of public interest that the Government is required to make careful scrutiny of the invention before acquiring it. The welfare of the people will be of paramount importance to the government regarding this particular provision. 

  It is possible to draw an analogy from this provision that the Government has the power to prohibit the development of any machine, which is not in public interest, as welfare of the citizens is of paramount importance. The Government will be required to accept the machine of the plaintiffs if it has been allowed to be developed as it is a tremendous achievement which has the capacity of changing the entire economic, social, cultural scenario of the world. But however, the government cannot be expected to recognize something which is not disclosed and the knowledge of which is restricted to a certain group of people. 

Hence, the Government is perfectly justified in banning the machine of the plaintiffs and such exercise of the power does not require any special law. 

3. The Machine Created by Acharya Sadanand is an infringement on the patent, which is claimed by inventor ‘A’:

3.1Acharya Sadanand has used the concept and the apparatus created by ‘A’

Acharya Sadanand alleges that ‘A’ has enunciated mere scientific principles, but the facts clearly state that Acharya Sadanand used the principles of the Inventor ‘A’ to create a rudimentary machine. This shows that Acharya Sadanand has simply duplicated the concepts
 of ‘A’. 

Added to that, plaintiffs have adopted all essential features mentioned in the specifications but has made alterations in some unessential features which does not involve any ‘inventive step’
. In British United Shoe. vs. Gimson Shoe
 , it was held that where the plaintiff’s combination is capable of being used on the defendant’s machine if and when required is precisely the same way as the plaintiff uses it on his machine, the defendant’s machine is an infringement.

3.2 Acharya Sadanand has not taken precautions to consider the aspect of prior publication:

It is expedient that before creating any machine or apparatus, the plaintiff must have considered the fact that the principles purported to be enunciated by the inventor where published for the purpose of public viewing and the fact remains that the inventor has filed a patent application with details of the said machine. It is also required that the plaintiff ought to have furnished appropriate material before this Court before challenging the patent application, as it has not furnished any kind of such material, the Court is at a loss to examine the real nature of the creation of both the parties and hence it is deemed that the plaintiff stands a serious chance of infringing the patent which may be granted to A. Moreover, the essential ingredient of infringement is that there must be a use of the application or the principles of the inventor after the publication of the invention, in the instant case, the fact remains that the inventor applied for the patent. The proper mode is to approach the requisite authority to file an application for not providing the patent, but the plaintiff had not utilized that proper mode but had actually started developing an application, which is a use under the aspect of infringement. 

PRAYER

Wherefore, it is humbly prayed before this Hon’ble Court that it may be pleased in the interest of justice, equity and good conscience, so as to

1. direct the registry to grant the patent to ‘A’,

2. not to allow to develop the machine of Acharya Sadanand/Winrus Corporation and,

3. the machine of Acharya Sadanand/Winrus Corporation is an infringement of the patent, which is granted to ‘A’.

Drawn and filed by

 Filed on:





          Counsel 1 for the Defendant

� Convention on Bio-diversity


�WIPO. Intellectual Property Needs and Expectations of Traditional Knowledge Holders


� R S Praveen Raj, Inventive Step or non-obviousness of  an invention, Jan 2005


� Patenting of neem, the plaintiffs brought ancient Sanskrit texts and a paper published in 1953 to support their contention of traditional knowledge. Turmeric Patent (US Patent No. 5,401,504), the “Neem” (Azadirachta indica) Patents (over 40 in the US alone and more than 150 throughout the world including Europe) and the “Ayahuasca” (Banisteriopsis caapi) Patent (US Plant Patent No. 5,751)


�Patent Application Claim of Inventor ‘A’:  A full body teleportation system consisting of: generating a pulsed gravitational wave which propagates through a magnetic vortex wormhole generator; and generating a wormhole with the magnetic vortex generator whereby the pulsed gravitational wave traverses through the wormhole and enters into hyperspace which the wave is enormously magnified due to the lower speed of light in that dimension.”





� Section 2 (1)(j)


� Lallubhai Chatabhai Jariwala .vs. Chimanlal Chunilal and Co. AIR 1936 Bom. 99


� Bishwanth Prasad Pandey Shyam .vs. Hindustan Hotel Industries AIR 1982 SC 1444


� “encourage scientific research, new technology, and industrial progress” as laid in ibid 8


� T 19/90 [1990] O.J. EPO476 ( Tech. Bd.App.)


� Chapter XVII and Section 47 of Indian Patents Act, 1970


� Indian Patents Act, 1970





� Improver Corpn. .vs. Remington (1989) RPC 69


� Section 2(1)(ja) of Indian Patents Act, 1970 defines as a feature of an invention that involves technical advances as compared to the existing knowledge or having economic significance and that makes the invention not obvious to person skilled in art


�(1928) 45 RPC 290 at 304 (CA) , 
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