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Arguments Advanced

1. That the grant of patent to the defendant would be infringe plaintiff’s patent rights.

The plaintiff submits that the claims of the defendant is liable for infringement as its product is a mere colourable variation
 of the plaintiff’s patent. In absence of novelty and non-obviousness, the defendant cannot claim a patent on their product.

1.1 That the claims of the plaintiff have been incorporated, in toto, in the defendant’s claims. 

1.1.1 It is humbly submitted before this Hon’ble Court that defendant has essentially copied the “Pith and Marrow”
 of the plaintiff’s patent specification with respect to the dust cleaning capability. The question while considering infringement is whether the essential features of the claim are present or not. This is to be decided on an examination of the claims of the parties.
 

1.1.2 It has been averred before the courts that pith and marrow principle can be equated to the doctrine of equivalence
, which prevents parties from infringing patents with impunity by making merely trivial changes
 in an invention. This proposition was concretized in Marconi’s case
 where Justice Parker stated that: 

“ It is a well known rule of patent law that no one who borrows the substance of a patented invention can escape the consequences of infringement by making immaterial variations…”

1.1.3 Hence, in light of the factual matrix, it follows that upon a comparison of the claims of both the parties it is self-evident that the defendant has replicated
 individual claims of the plaintiff’s specification. 




1.2 That the claims of the defendant are in want of novelty. 

1.2.1 The defendant claims that it has based it’s device on a published article of 1974. However, observing the visual timeline of evolution of nanotechnology
, there is no prior publication that any inventor let alone the defendant could have relied upon to say that their invention, a dust cleaning system driven by nanorobots, was inspired by the same.


1.2.2 It was difficult to envisage such technological advancement in the field of nanotechnology at such a nascent stage
 (in 1974). By no stretch of imagination, could the same have been perceived for cleaning dust in homes. Any prior publication on nanotechnology would have reflected a merely rudimentary picture of the state of art. 
 

1.2.3 While examining ‘anticipation’ from a prior art, it is essential that the description of the invention in question must be adequate to a person with ordinary skill in the art to which the invention pertains
. The information must sufficiently enable the instructed reader to perceive at once, understand and to practically apply the discovery without the necessity of further experimentation.
  As stressed by Learned Hand
 J. that a publication can not be treated as ‘anticipated’ if it fails to direct as to how the invention is to be practised.
 

1.2.4 In the light of above submission, the publication of 1974 claimed by the defendant cannot be treated as prior art. In absence of any prior art reference, the plaintiff’s claims satisfy the test of novelty required for a patent as it involves the presence of some element different from anything found in any prior structure.
 The defendant has merely based its product on DUSTNIBBLER, thus, lacking novelty
.

1.3 That the claims of the defendant as to dust mite detection and destruction capability lack inventive step. 

1.3.1 It is humbly submitted that the Section 2(1)(ja)
 read with Section 25(2)(e)
 requires that patent specification should not be obvious and should be characterized by an inventive step. Lack of inventive step is known as obviousness
 which can be determined by the High Court by use of their knowledge of the relevant scientific and technical background to the subject matter of the alleged invention.
 Hence, upon a step by step perusal of the process algorithm underlying the dust mite detection and destruction process, it becomes evident that defendant’s specification lacks inventive step. The nanorobots of the two companies use certain common elements, namely rotary tentacles and suction nozzles.
 The manner in which these elements work are comparable to the manner in which platintiff’s device works. As regards the use of biosensors to detect dust and breaking up of dust mites by release of enzymes, this too lacks inventiveness because biosensors
 and the use of enzymes in destruction of bacteria have been successfully reduced to practice
. 


2. That the online game of the plaintiff amounts to a libelous unilateral animated representation designed to defame the plaintiff’s product.

It is humbly submitted that the online game of the defendant, which is not a game in spirit, was designed in a way so as to lower the goodwill
 of the plaintiff in eyes of its customers. 

2.1 That the online game of the defendant is a mere unilateral animated representation. 

2.1.1 It is humbly asseverated that a computer game involves active participation by the player
 where the output is determined by the user’s inputs. In the given facts, the defendant’s game falls short of being a game in spirit as the user has no control over it. Hence, it is evident that the so called game ends up being no more than an animated representation. 

2.2 That the use of the deceptively similar name NIBLERR upon the icon is misleading. 

2.2.1 The plaintiff implores the Hon’ble Court to take into consideration the promotion of defendant’s product through their so called game. The defendant had advertised that the player of the game is required to accumulate points by destroying biological organisms using the icon NIBLERR. However, at this point it is pertinent to note that it is impractical for any player to attain the target to avail discount (100,000 points) as the game runs beyond their control and terminates at 1500 points. 

2.2.2 The word NIBBLER is an integral part of the plaintiff’s word mark ‘DUSTNIBBLER’. The phonetic similarity in the names of the icon NIBLERR and plaintiff’s product NIBBLER causes confusion of source of origin
 among the target customers. Hence, by this act the defendant intends to defame
 the plaintiff by attaching lack of competitiveness to its product. The manner in which a registered trademark is used can affect the esteem in which the mark is held and this in turn could damage the mark as a whole.

2.3 That the shape of the icon employed in the game resembles with plaintiff’s product. 

2.3.1 Additionally, the online game uses a disc shape icon which closely resembles the shape of the Plaintiff’s product.  There is a high likelihood of confusion amongst the customers due to the deceptively similar
 shapes of the icons. The plaintiff must be compensated
 as such defamation
 can result in loss of sales as confirmed by the studies of the Iowa School of Business with regards influence of non-credible information on investing public.
 

3. That the defendant has infringed the laws related to trade secret.

The defendant had gained technical know-how of product during his tenure at the plaintiff’s office and has reproduced the same, making him liable for misappropriation of trade secret.

3.1 That the TRIPS provisions mandate protection of “Undisclosed Information”.

3.1.1 It is humbly submitted that the defendant being an ex-employee of the same concern has every reasonable possibility to possess and use trade secret in their own concern. In India trade secrets are protected by common law principles of equity, laid down by the Courts of law
. In addition, Article 39(2)
 of TRIPs
 mandates the protection of undisclosed information
, which is similar to the Uniform Trade Secrets Act, applies in the United States and other countries.

3.2 That the technical know-how underlying the product is a trade secret.

3.2.1 The kind and variety of information that may fall within the ambit of Trade Secret is varied. Furthermore, data retains usefulness for the Plaintiff even after it is disclosed as basis for developing new products or refining old products, as marketing and advertising tools, or as information necessary to obtain registration in foreign countries.
 

3.3 That mere publication does not amount to disclosure of confidential information.

3.3.1.The plaintiff submits that confidentiality is taken in account with respect to its availability in the public domain.
  However, information may be confidential even if it comprises several elements that may be individually publicly known.
 Regardless of the fact that patenting of an invention amounts to revelation of information underlying the invention, the confidentiality does not necessarily get destroyed with publication.

3.3.2. It is humbly submitted that, in the present factual matrix the defendant has failed to place on any reliance on the published article of 1974.  The only other source is the insider’s knowledge, which the defendant possesses by virtue of being an ex-employee of the plaintiff. The implied contractual jurisdiction applies in circumstances where the parties have not entered into any express term at all. Hence, in an absence of consent, express or implied of the plaintiff, to use the classified information, the defendant is liable for infringement of the plaintiff’s rights. 

4. That the Defendant is liable for Trademark Infringement.

It is humbly submitted that components of PSL’s registered trademark ‘DUSTNIBBLER’ have been copied and placed at strategic places by the defendant in its flyer, thereby constituting trademark infringement
. When a defendant does business under a name which is sufficiently close to the name under which the plaintiff is trading and that name has acquired reputation, the public at large is likely to be misled
 that the defendant's business is the business of the plaintiff or is a branch or department of the plaintiff, the defendant is liable.

4.1 That the use of trademark in advertising amounts to direct infringement.

4.1.1 The plaintiff is the registered user of the trademark ‘DUSTNIBBLER’ and is thus entitled to protection in case of infringement
.  The plaintiff’s product, falling in a completely distinct class, is state of the art, introduced in the market with a distinctive trademark ‘DUSTNIBBLER’. The product was an instant hit since its market launch shortly after plaintiff obtained patent in India and later gained a trans-border reputation. The defendant is engaged in exactly the same business as the plaintiff, and uses essential components
 of the latter’s word mark and trade dress in its flyers. Such piecemeal usage of essential features of trade dress and trademark of the plaintiff amounts to infringement.

4.2 That the use of synonymous suffix in word mark does not save the defendant’s mark from infringing the plaintiff’s trademark.

4.2.1 The plaintiff’s word mark ‘DUSTNIBBLER’ is a coined term, comprising two generic words ‘DUST’ and ‘NIBBLER’. The structure of the defendant’s word mark is also same, with a change as the suffix NIBBLER is substituted by a synonymous suffix ‘MUNCHER’.  There exist certain common law rules, which have been often quoted as the basic rules for comparison of word marks.
 The similarity in ideas conveyed by marks should be considered. When any distinctive arrangement or unusual features of the common elements are copied the mark is infringed.
  Words conveying the same meaning or same idea are in general likely to cause confusion,
 which is against the gist of the Act.
  

4.3 That the use of device and common elements amounts to copying of trade dress. 

4.3.1 The defendant has deceptively
 carried out what is simply a cut and paste job. The White streak device, a unique feature super-imposed on the plaintiff’s word mark, has been adapted by the defendant’s in their advertisement very prominently, forming an integral part of the background scheme of their advertisement
.  Additionally, the defendant’s slogan “Another one Bites the Dust”
 is a mere derivative of the plaintiff’s “Bite the dust”.
 The cut and paste is not restricted to just discernable features like the device and slogan, but even color scheme bears resemblance.  To any average person of imperfect reflection
, such resemblances are likely to cause confusion.
 By doing so, the defendant has ended up emulating essential features
 of the plaintiff’s trade dress. The Apex Court recognized that such situations would warrant an injunction
.  

4.3.2 The ascertainment of distinctive arrangement of common elements is also relevant to determine infringement. The defendant couldn’t take a plea that his mark contains besides the plaintiff’s mark other matters also
. Relying on the above authority we contend that slight variations in appearance do not exonerate defendant from the liability.

Defendant copied “Pith and Marrow” of the plaintiff’s  product .








Immaterial changes in a product cannot escape consequences of infringement. 





No conclusive proof of existence of prior art in 1974 publication.  








Courts need to have a stepwise perusal to identify involvement of inventiveness in the claims of both the parties. 





In case of absence of control over online game, it remains no more manual but merely becomes an animated presentation.





The online game can cause confusion in the minds of customers results in damage to reputation.





TRIPs provisions can be  incorpo-     -rated by virtue of common law and Court’s intervention. 





Mere publication does not amount to disclosure. 





In case of absence of express covenant, implied covenant comes into existence. 





Similarity in common elements amounts to infringem-   -ent..





Variation should be backed by proper reasoning and should not bears resembla-    -nce.
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