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Arguments Advanced

I.   That the plaintiff’s copyright in the transgenic molecule and in the genetic information that is comprised therein has been infringed by the defendant.

a transgenic organism is an organism “into which genetic material from another organism has been experimentally transferred, so that the host acquires the genetic traits of the transferred genes in its chromosomal composition”
. A gene sequence may be represented as a literary or an artistic work and is capable of being protected by copyright
. To support this  argument an analogy maybe drawn between a gene sequence and various other works such as a mathematical formula
, a telegraphic code
, and a computer program
, all of which are copyrightable subject matter. 

Copyright is not confined to a literary repetition, but includes the various modes in which the matter of any publication may be adapted, imitated, or transferred
. The objective of copyright law is to protect the creative genius of an author. Apart from protecting the various conventional forms in which a copyrighted work may be expressed, it has with time moved on to include within its ambit new media such as cinematograph films, sound recordings, computer programs etc. This flexibility in copyright law is highlighted by the terminology of Section 14(a) (i)
, and is necessitated by today’s fast paced technological developments, because if intellectual property law is to achieve its objective of encouraging and protecting intellectual creations, it must adapt itself to the demands of new technology
. If on the other hand, too restrictive an interpretation is applied, the transgenic molecule, which is the fruit of much labour, research, and capital, would be left without protection
.

Thus, copyright in the transgenic molecule extends not only to its literary or artistic representation but also to every medium in which it can be reproduced. For instance the copyright in the two dimensional artistic work representing the gene sequence would extend to its reproduction in three dimensions
. Similarly a three dimensional work may be a reproduction of a literary work, because it still contains all the literary content, albeit, in a form which would require analysis for it to be extracted
. If a literary work precisely defines the shape of an article, copyright may be infringed by making the article
. Therefore copyright subsists not only in the literary and artistic representation of the transgenic molecule, but in the transgenic molecule itself, and every other medium of expression in which the genetic information contained therein may be embodied or manifested. 

In the instant case, the product ‘Smiloe’ marketed by the defendant, contains the copyrighted transgenic molecule as an active ingredient. This amounts to an infringement of the plaintiff’s copyright the transgenic molecule, since three months’ time is not sufficient to have independently researched, created, produced and marketed the transgenic product. This is corroborated by the principle laid down in Harman Pictures v. Osborne
, that in the absence of any explanation by the defendant as to how or when he worked and as to how long it took him, but only a bare assertion that he did not base his work on the plaintiff’s work, an order may be granted in favour of the plaintiff. Where the works are similar and a claimant is able to show that the defendant had access and opportunity to copy the copyright work, the courts are more likely to accept that there is a causal connection between the two works
. 

Therefore, the defendant has infringed the plaintiff’s copyright in the transgenic molecule and the information contained therein.

II. that the defendant has infringed the copyright in the plaintiff’s advertisement.
The plaintiff’s advertisement, which is a combination of a literary as well as an artistic work, is entitled to copyright
. The underlying theme of the advertisement is that ‘Waggy’ makes dogs happy, which is manifested by an increased wagging of their tails. Copyright protects the exclusive use of a theme if it is presented in an original way with novelty of treatment or embellishment
. The defendant, in his advertisement, has copied every ingredient of the plaintiff’s work thus, acting as a mere mechanic in art. It appears that the defendant has used the plaintiff’s work as a model or guide, copying in substantial respects the plaintiff’s artistic conception in a visible form, thus, infringing the plaintiff’s copyright in the advertisement
.  

Identity of contents, arrangement and combination is strong evidence that the second work is reproduced from the first
. The defendant has copied every novel element of the plaintiff’s advertisement, be it the prominent presence of the smiling dog, the highlighted product name, the fading effect of the background colour and the literary matter introducing the formulation. The defendant has reversed the arrangement of each of the abovementioned elements, although infringement cannot be avoided merely by such reversal or other slight changes
. Further, a strong presumption of infringement arises as the idiosyncrasies in the plaintiff’s work are reflected in that of the defendant’s, such as the usage of the americanism ‘Pet Care shops’, a shadow to highlight the box and the purposeful matching of the background colour with the prominent colour on the box. The existence of idiosyncrasies of style and simultaneous occurrence of a number of similarities leads to an inference of copying
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Thus, it is humbly submitted that the defendant has infringed the plaintiff’s copyright in the advertisement.
III. that the defendant has by his actions, violated the plaintiff’s  rights in the trade mark ‘waggy’.
A. That the defendant has indulged in passing off.

The modern concept of passing off is based on the ‘classical trinity
’, namely:

(i) Reputation

(ii) Deception

(iii)  Damages 

Any plaintiff must prove the existence of these three elements before he can succeed in an action for passing off. 

For a word to be descriptive the reference to the character or quality should be direct and plain, not remote and far-fetched
. In the instant case “Waggy” is not a descriptive mark, but is in fact a suggestive mark since it does not describe the characteristics or attributes of the product, but instead makes an indirect reference to its effect. Being a suggestive mark it is prima facie distinctive
. The fact that the mark is used in relation to a unique product, and until the recent grant of marketing approval to ‘Smiloe’, was the only one of its kind in the market, also contributes to its distinctiveness. Further, by virtue of its trans-border reputation
, commercial presence, marketing strategy and extensive advertising, it is a well known mark with considerable goodwill and reputation in India. In reference to the second element of passing off, the defendant’s advertisement creates a likelihood of confusion and hence, damage, as it tends to project or imply a trade connection or association between the two products ‘Smiloe’ and ‘Waggy’. Alternatively, the usage of the mark by the defendant in its advertisement creates an impression that ‘Smiloe’ is a substitute for ‘Waggy’, and such use amounts to passing off
. Even the mere reference to distinctive attributes of the plaintiff’s product has been held to be enough to constitute passing off
. In the instant case, not only has the defendant used the trademark ‘Waggy’ conspicuously, but has also resorted to the use of embellishments strikingly similar to the plaintiff’s advertisement, giving it a deceptively similar look and feel. This is clearly an attempt to ride on ‘Waggy’s reputation and trade mark law is not intended to protect a person who deliberately sets out to take benefits of somebody else’s reputation with reference to goods, especially so when the reputation extends worldwide
. Since there exists a likelihood of confusion in the mind of the consumer, this will result in loss in sales as well as a reduction in the market share of ‘Waggy’, thereby causing damages to the plaintiff. 

B. That the defendant has caused dilution of the trademark ‘Waggy’.

The term dilution means the lessening of the capacity of a famous mark to identify and distinguish goods or services.
 To qualify for relief, the owner of a famous mark must prove that the said mark has acquired a distinctive quality and that the distinctive quality of the said mark is being diluted. The concept of dilution has been included within the ambit of Indian trade mark law
. 

As substantiated, the trademark ‘Waggy’ is distinctive, and has acquired a considerable amount of reputation and goodwill, and is a well-known mark. Thus, the defendant’s use of the trademark in its advertisement leads to the mark ‘Waggy’ being associated with a product other than itself, thus, weakening the potency of the trade mark
, i.e. its capacity to make a consumer solely associate the mark with a particular good. Therefore, the reference to ‘Waggy in the defendant’s advertisement attempts to dilute the strength of the mark. 

IV. that the defendant has infringed the copyright in the data of clinical trials and violated the trade secrets in the said data. 
The data of clinical trials, being in the nature of a compilation of data selected and arranged in a particular manner, does enjoy copyright protection.
 Since the defendant admits that the approval granted to its product was on the basis of the plaintiff’s data of clinical trials, there has clearly been an infringement of its copyright in the said data as this was done without its license or consent. In order to maintain an action for breach of confidence the following must be established
:

(i) the information sought to be protected must be of a confidential nature;

(ii) the information in question was communicated in circumstances importing an obligation of confidence;

(iii) the defendant has made an unauthorized disclosure or use of that information.

Firstly, the test of confidentiality applicable in the present case is that the maker of the document (data of clinical trials herein) has used his brain and produced a result, which can only be produced by somebody who goes through the same process
. Further, the data is of a confidential nature owing to its commercial sensitivity and vulnerability to exploitation by competitors. Secondly, considering the limited purpose for which the data was given to the Veterinary Board, any benefit granted by application/use of this data was subject to an obligation to maintain confidentiality
. 

Application of confidential information by the veterinary board on the ground of public interest does not change or nullify the nature of the information, which remains confidential; it merely absolves the Veterinary Board from liability.

Thus, it is humbly submitted that the defendant, being the indirect recipient of the data, knew the significance of the information and must compensate the plaintiff for the derogation of his legally recognized rights.  
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