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STATEMENT OF JURISDICTION

This Suit no___/2004 is filed by Sweet Doggy Inc. (SDI) before this Hon’ble High Court, under the original jurisdiction conferred upon it by Section 62 of the Indian Copyright Act, 1957, Section 134 of the Trademarks Act, 1999, read with Section 2(4) of the Code of Civil Procedure.

STATEMENT OF FACTS

· That Sweet Doggy Inc. (SDI) is an American company which has invented a transgenic product “WAGGY” as a food supplement for dogs to keep them happy.

· That SDI has obtained patents for the same in a number of countries, and has a product patent application pending in India.

· That SDI has also submitted data that it has compiled, testing and detailing the effect of the product on dogs, for the approval of the Veterinary Board of India and has obtained permission based on the same to market its product.

· That Smile Dog Smile Limited (SDS) is an Indian company which has decided to compete with SDI in the production and marketing of a product for the same purpose.

· That in consequence, SDS manufactures, advertises and markets a product named “SMILOE” within a period of three months.

· That SDI files a suit against SDS alleging infringement of its property rights.

STATEMENT OF ISSUES

I. Whether the copyright in the gene sequence has been infringed?

II. Whether there has been copyright infringement of the artistic work embodied in the plaintiff’s advertisement?

III. Whether defendant no.1 is guilty of passing off?

IV. Whether copyright in the data submitted has been infringed by defendant no.1?

V. Whether the defendants are guilty of breach of confidence?



  
SUMMARY OF ARGUMENTS
I
THAT THERE HAS BEEN INFRINGEMENT OF COPYRIGHT IN THE GENE SEQUENCE

1.1
Gene sequences in DNA molecules are literary works and artistic works

1.2
Transgenic molecules are original and do not exist in nature

1.3
DNA sequences are analogous to computer programmes which are afforded copyright protection

1.4
There has been a violation of the plaintiffs copyright in the transgenic molecule. 

II
THAT THERE HAS BEEN INFRINGEMENT OF COPYRIGHT IN THE ARTISTIC WORK EMBODIED IN THE PLAINTIFF’S ADVERTISEMENT
2.1
That the plaintiffs advertisement is an artistic work

2.2
That there has been a copyright infringement by virtue of substantial taking

III
THAT DEFENDANT NO.1 IS GUILTY OF PASSING OFF
3.1
That “Waggy” is a distinctive mark

3.1.1
“Waggy” is merely suggestive and not descriptive


3.1.2
That WAGGY is a well-known mark and has thus acquired distinctiveness

3.2
That there is a misrepresentation by the defendant leading or likely to lead the public to believe that goods or services offered by the defendant are goods or services of the claimant

3.3
That the defendant no.1 has infringed the trade dress of the plaintiffs product

IV
THAT THERE HAS BEEN INFRINGEMENT OF COPYRIGHT IN THE DATA SUBMITTED BY DEFENDANT NO.1

4.2
That the data submitted is a ‘compilation’ entitled to protection as a literary work 

4.3
That the defendants have copied the data, infringing the plaintiff’s copyright in the data

V
THAT THE DEFENDANTS ARE GUILTY OF BREACH OF CONFIDENCE

5.1
That the defendant no.1 is guilty of breach of confidence

5.2
That the defendant no.2 is guilty of breach of confidence

ARGUMENTS ADVANCED
I
THAT COPYRIGHT IN THE GENE SEQUENCE HAS BEEN INFRINGED

It is submitted that though there is no Indian regarding copyright of gene sequences. Such information should be afforded protection if they satisfy the standards of existing Intellectual Property laws. 

1.1
Gene sequences in DNA molecules are literary works and artistic works
Transgenic molecules and the DNA sequences comprised therein satisfy the tests to be treated as literary works and thus are a subject matter of copyright. The definition of literary work under the Copyright Act, 1957
 is only an inclusive one.
 Compilations including codes have also been included within its ambit.
 In the construction of transgenic molecules, the genetic engineer records his/her findings in writing, the text of which attracts copyright protection to the extent that it is original.
 The document created will constitute a literary work which will describe the chemical composition of the molecule in question. This attracts copyright protection as a compilation subject to the test of originality.
 If the sequences are represented in the form of drawings, charts or plans, then they will qualify as artistic works which too would be protected by copyright law.
 
1.2    Transgenic molecules are original and do not exist in nature.

Construction of transgenic molecules involves creation of new nucleotide sequences. Improvements on the natural sequence by adding further ingredients is a regular feature. Such sequences would enjoy protection from copying in the chemical form to the extent that the sequence is a product of the author's skill and labour. In such cases a sequence would enjoy full protection from reproduction of any substantial part.
 Under copyright law it is the skill, judgment and labour of the author which is protected and not the idea.
 The transgenic molecule being an original work of authorship thus qualifies for copyright protection.
1.3
DNA sequences are analogous to computer programmes which are afforded copyright protection.
The Copyright Act, 1957 expressly includes computer programs as literary works. DNA sequences being analogous to computer programs are qualified to receive the same protection. In computer programs both the source code and the object code receive protection.
 An rDNA molecule is comparable to the object code as it can be 'read' by the cell. A rDNA molecule should be considered to be a literary work because the information conveyed by the nucleotide sequence is embedded in it (a tangible form). This is analogous to computer programs embodied in silicon chips. Copyright law seeks to protect the information embodied in the tangible medium and not any utilitarian aspect of the object itself.
 The mRNA is also protectable to the extent of the information contained and not the method by which it relays information to the ribosomes. In light of the above, rDNA can be regarded as a literary work, protected by copyright, fixed in a tangible medium of expression. Copyright protection encompasses the written version of the rDNA sequence, the rDNA molecule itself, and the mRNA copy of the rDNA molecule.

1.4 There has been a violation of the plaintiffs copyright in the transgenic molecule. 

The defendant no.1 has gained marketing approval by virtue of the clinical data provided by the plaintiff to the veterinary board. This implies that their product is identical to that of the plaintiff’s. The reproduction of the same product is a violation of the plaintiff’s copyright in the transgenic molecule. Copyright law, in general, treats reproduction of a copyrighted work in any medium as an infringement.
 It is an infringement of copyright to make any adaptation of a literary, dramatic or musical work.
 Staging a play or production of a film thus, has been held to violate the copyright in a novel if there is substantial similarity.
 The application of this principle to the present matter would demonstrate the infringement of the plaintiffs copyright by the defendants product. The case of infringement by reproduction in three dimensional forms becomes stronger if the representation of the sequence is in the form of an artistic work.         

II
THAT THERE HAS BEEN COPYRIGHT INFRINGEMENT OF THE ARTISTIC WORK EMBODIED IN THE PLAINTIFF’S ADVERTISEMENT
1.1 That the plaintiffs advertisement is an artistic work

 Courts in India have consistently maintained that advertisements and trademarks are entitled to copyright protection as artistic works.
 The get-up, arrangement and colour scheme of labels used as trademarks or decoration of a container also constitute works of artistic craftsmanship. They may also be considered to be drawings or engravings.
 The plaintiff’s advertisement of the product ‘WAGGY’ is thus an artistic work which is the subject-matter of copyright protection.

1.2
 That there has been a copyright infringement by virtue of substantial taking 

 The defendant no.1, having copied the words “”WAGGY WAGGY” in their advertisement, has communicated the work to the public and thus infringed the copyright of the plaintiffs. To determine the fact of infringement courts have resorted to the test of “substantial taking”
 where substantial similarity is sufficient
 and relevant questions are not merely to the whole work but to any material part of it.
 In Designers Guild Ltd v. Russell Williams (Textiles) Ltd.
 a two step test was laid down to determine copyright infringement.
 Applying the first test, it is manifest that the words ‘Waggy Waggy’ are common to both the advertisements under consideration. The next test of substantial taking is also satisfied. In deciding whether the reproduction is that of a substantial part of the original work, the quality (the importance) of the reproduced part must be considered.
 The copied features need not be a substantial part of the defendant’s work. The overall appearance of the two works may also be different.
 In the present matter, the words “Waggy Waggy” are a visually significant part of the plaintiffs work and the their product is identified in the market by those words. The substantiality of the copied part depends upon its importance in the recognition and appreciation of the artistic work.
 The words copied by the defendants are substantial by virtue of being the name by which the product is identified. The concerned words are protected as part of the artistic work.
 These words therefore are a substantial part of the plaintiffs work and copying of these words would amount to substantial taking. The infringement action is further strengthened by the fact that the defendant no.1’s work provides competition to the copyrighted work. In such cases use of even a small part of the authors work would be restrained.

III
THAT  DEFENDANT NO.1 IS GUILTY OF PASSING OFF
3.1
That “Waggy” is a distinctive mark

3.1.1
“Waggy” is merely suggestive and not descriptive

An exclusive trademark must consist of some arbitrary, invented or fanciful term, figure or device, and words or phrases
. Invented words are those which are not found in the dictionary
 and which do not convey any obvious meaning to the public.
 

Some authors in the United States also recognize the existence of ‘suggestive marks’, which are entitled to protection. Suggestive marks can be trademarked because, while descriptive marks directly describe a product or service, suggestive marks merely bring to mind through the "operation of the consumer's imagination" what the product or service is.
 Waggy’ would qualify as a suggestive mark in that context.

The standard in India is merely that no obvious meaning must be conveyed, and therefore it would be appropriate to note the distinction above made between a suggestive and a descriptive mark. Though the word may be related to the word ‘wag’ and though it is a fact that dogs wag their tails when excited, to make a nexus between the two would be remote.

3.1.2That “Waggy” is a well-known mark and has thus acquired distinctiveness

Section 11(6) of the Trademarks Act, 1999 lays down certain criteria for the identification and determination of well-known marks.

Transborder reputation is a valid ground for infringement of a trademark even in markets where no actual sales of the goods in question have taken place.
 Even advertisement of a trademark unaccompanied by the existence of goods on the market constitutes use of the trademark.
 

The plaintiffs have marketed their product under the name “Waggy” in several countries. They have also promoted their product through a prominent advertising campaign in India. In addition, their application for registration is pending. Such extensive goodwill acquired the world over renders the trademark a well-known mark. 

3.2
That there is a misrepresentation by defendant no.1 leading or likely to lead the public to believe that goods or services offered by the him are goods or services of the plaintiff
Misappropriation of the word by which the rival trader’s goods is known on the market
 that is strongly suggestive of any association with the plaintiffs
 is a valid ground of passing off. The insertion of “Waggy” at prime places in the defendants’ advertisement is indicative of a connection to the plaintiffs business, from which confusion is certain to result.

3.3
That the defendant no.1 has infringed the trade dress of the plaintiffs product
In India so far, some protection has been offered to get-up, arrangement and colour scheme.
 The protection offered in India is a version of the concept of “trade dress” propounded by American courts.  These are some of the components of trade dress;

· Identifying signs

· Product packaging
 and Product design

· Certain sales techniques

In the facts of the present case, the defendant no.1 have used the word “Waggy”, which is an identifying sign of the plaintiff’s product, in their advertisement. This is a violation of trade dress and suggests an association between the two products.

Though ideas are not protected, the expression of the idea has been imitated in this case, to constitute violation of trade dress. There may be innumerable products that make dogs happy. But happiness can be expressed in more than one way. Wagging of the tail is one way by which dogs express their happiness. This is the dominant tenor of both the advertisements. The similar tenor coupled with the use of the identifying mark constitutes a violation of trade dress as it suggests a likelihood of association between the products.  

IV
THAT THE COPYRIGHT IN THE DATA SUBMITTED HAS BEEN INFRINGED BY DEFENDANT NO.1
4.1
That the data submitted is a ‘compilation’ entitled to protection as a literary work 

The data submitted by the plaintiffs is a compilation, falling within the definition of literary work The plaintiffs have expended skill, labour and judgment in conducting the bio-equivalence studies and made substantial investment in the process.

 It also satisfies the minimal requirement of creativity enunciated by Courts.
 
4.2
That the defendants have copied the data, infringing the plaintiff’s copyright in the data

An inference of copying may be drawn from the surrounding circumstances and from the nature of similarities themselves.
 In this case, the proximity between (a) the time of submission of data by the plaintiffs to defendants no.2, and (b) the time at which the data was ‘applied’ to defendants no.1 and(c) the time when defendants no.1 began marketing their product strongly suggests infringement. These facts coupled with the fact of defendant no.1’s access to data, is proof of copying.

V
THAT THE DEFENDANTS ARE GUILTY OF BREACH OF CONFIDENCE
5.1
That defendant no.1 is guilty of breach of confidence

An action for breach of confidence can lie even when there is no contract between two parties.

Another principle of equity of significance here is the “springboard doctrine”
, which states that no person shall be allowed to make use of confidential information to enter the market to compete with the rightful owner of such information.

Third parties who acquire by underhand, dishonest or improper means information which they know is confidential may also be liable.

In the present case, the defendant no.1 has obtained the plaintiff’s data conscious of the fact that the information is confidential in nature. This coupled with the principle embodied as the springboard doctrine render defendants no.1 guilty of breach of confidence.

5.2
That defendant no.2 is guilty of breach of confidence
Unauthorized use of confidential information is the applicable test to determine whether there has been breach of confidence.

Applying the test to this case, it is argued that defendant no.2 was provided with sensitive test data, which was a key to its market operations.
 The information was provided in order to obtain certain approval. In this circumstance, defendant no.2 could either reject or grant approval. Instead, the act of dispensing the data to defendant no.1, was entirely in breach of confidence. This act of defendant no.2 will also cause detriment to the plaintiff.

PRAYER
In the light of the facts of the matter and authorities cited it is prayed that this Hon’ble Court may be pleased to:
1. Declare that the plaintiff has a copyright in the gene sequence of their transgenic product “Waggy”.

2. Grant an injunction against the defendant No.1, restraining them- 

· from making further reproductions of the plaintiff’s transgenic molecule

· from using their present advertisement campaign which infringes the plaintiff’s artistic work and trade dress. 

3. Grant an injunction against defendant No. 2, restraining them from disclosing the plaintiff’s clinical data to competitors or applying it for granting marketing rights to others till the plaintiffs patent application is decided upon.

4. Award damages to the plaintiff to the extent of profits earned from the sale of the infringing products by defendant No.1.
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