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Statement of Jurisdiction

The defendant, hereby submits this memorandum in the matter of a reply to the suit filed in the Delhi High Court, invoking the original jurisdiction of the Hon’ble Court under Section 5(2) of the Delhi High Court Act, 1966 read with Section 62(2) of the Copyright Act, 1957 and Section 134 of the Trade Marks Act, 1999 read with relevant provisions of the Code of Civil Procedure 1908.

Statement of Facts

· Sweet Doggy Inc., (SDI)
, an American company incorporated under the laws of Delaware, U.S.A has invented a transgenic product called WAGGY which when given to dogs aim to  keep them  happy.

· While SDI has a product patent application pending in India, it has obtained patents for the veterinary formulation in the USA, along with the European Community, Japan and certain other key countries determined on the basis of population of dogs.

· This product has been subjected to extensive testing on 1000 dogs over 30 cities in Europe, USA and Japan. In countries where bio-equivalence tests are required by law, the same have been conducted.

·  The data collected is compiled and categorized as:

1. type 'A' demonstrating happy dogs;

2. type 'B' which shows no undue increase in dog appetite as a result of the increased exercise;

3. type 'C' illustrating a healthy increase in dog population.

· SDI is granted permission to market the product by the Veterinary Board of India after approving the data of clinical trials.

· Smile Dog Smile Limited (SDS)
, an Indian company decides at one of its board meeting to engage in direct competition with SDI although board members are wary of intellectual property rights involved and are not desirous of violating the same.

· Subsequently, the Chief Legal Officer of SDS explains the company’s strategy to its research, production and marketing teams.

· Three months hence, SDS successfully produces and markets a formulation by the name of Smiloe.
· The same is challenged by SDI on various grounds including copyright, trademark and trade secrets violation. 

Statement of Issues

1. Whether the Plaintiff’s trademark WAGGY has been copied by the Defendant, and whether an action of passing off would subsequently lie against SDS Ltd.?

2. Whether the Defendant is guilty of copyright infringement, in respect of the Plaintiff’s copyright in it’s advertisement?

3. Whether the data of clinical trials can be protected in India, and even if it can, whether the Defendants are guilty of violating either the law of Trade Secrets, or the law regarding Copyright in relation to the said data?

4. Whether a transgenic molecule, or the genetic sequence contained therein, can be protected by Copyright?

Summary of Arguments

· The word Waggy is not a distinctive word. It is not an invented word and it represents the intended use of the product. The action of the defendant does not amount to misrepresentation as it has effectively distinguished its product from that of the Plaintiff. Further the target consumers will not get confused. 

· Copyright protection cannot be granted to an idea but only to the expression, form or arrangement of it. The essential features of the two advertisements are clearly different and therefore the question of substantial similarity between the two does not arise. As the de minimis test has not been satisfied, copyright protection cannot be granted to the word Waggy.

· Since there are no patents, there can be no copyright protection for a transgenic molecule, or in the genetic information contained therein. Further, copyright protection would be barred in case of a transgenic molecule and the genetic code, because of the doctrine of merger of idea and expression and utilitarian prohibitions. The parallel between a computer programme and a gene sequence, if drawn by the plaintiff, would be erroneous.

· Copyright protection cannot exist as to the data of clinical trials itself; rather it extends only to the selection and compilation of the said data. In addition, since the data of clinical trials has already been published in the instant case, it cannot be protected by copyright, as it has passed into the public domain. Since the plaintiffs, in the course of selection and compilation of the said data have not expended sufficient skill and judgement, there can be no copyright protection, even for such arrangement.
� Plaintiff in the present case.


� Defendant in the present case






