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Pleadings and Authorities

PLEADINGS AND AUTHORITIES

Contention 1: An action of Passing Off would not lie against SDS Ltd.

1.1. The term ‘waggy’ is descriptive and not distinctive
At the very outset, it is submitted that for an action of passing off based on the use of a given mark or get-up to succeed, it is essential for the Plaintiff to show that the given mark or get-up is distinctive
 and not descriptive of the Plaintiff’s goods.
 

1.1.1 Waggy is not an invented word and, as it is used in relation with the intended purpose of the commodity, is descriptive.
 
It is submitted that descriptive words with trifling variations, conveying the same meaning without constituting a substantially different word and conveying the same idea as the word in its ordinary form are not regarded as invented words.
 In the Diabolo case
 it has been held that to be an invented word a word must not only be newly coined, in the sense of not being 'already current in the English language, but must be such as not to convey any meaning. Since the word waggy indisputably conveys the idea of “wagging” especially when seen in context of the product it is contended that the same cannot be considered to be a distinctive word. It is further submitted that it is not necessary that the word or marks used should comprise a clear, complete and accurate description.
 As submitted earlier the word ‘waggy’ signifies relation to the purpose of the medicinal preparation Smiloe-which is to make dogs happy-and therefore the use of this word is to describe the product. Thus it is not distinctive in nature and an action of passing off cannot lie against the Defendant.
1.2. There is no misrepresentation 
1.2.1 The Defendant has effectively distinguished his goods from that of the Plaintiff.

The law of passing off recognizes no ‘exclusive right’ to any name, mark or get-up, and the Defendant is always free to use such material as long as he can effectively distinguish his goods from those of the Plaintiff.
 If its proven that the get-up, packing or marking on the goods that are offered for sale clearly indicate a different trade origin, then an action of passing off would fail.
 The use of the mark must not signify a commercial connection or relationship between the Defendant and the Plaintiff.
 Further, in McCain International v. Country Fair,
 it was held that-

“[If] the Plaintiffs introduce a novel product with novel words, but they take the risk of choosing descriptive words, they run the risk that the Defendants cannot be prevented from using those same descriptive words so long as they make it clear that their brand of products are not the same as that of the Plaintiffs.”


It is submitted that the advertisement released by the Defendant clearly indicates that the name for the product is Smiloe and not Waggy. Further, the Defendant’s product has a totally different style of packaging, as evidenced by the picture of the product on the right hand side bottom of the layout.

1.2.2. The target consumer group will not get confused.

For an action of passing off to be sustained, the class of consumers who are likely to buy the goods have been held to be an essential consideration.
 In the present case, the target consumers are presumably of a higher income level as they are willing to buy genetically modified food for their dogs. It can thus be safely inferred that most of the consumers are also educated and therefore have the capability to understand the difference between the two products.

Contention 2: SDS Ltd. has not committed Copyright Infringement

2.1.  Copyright does not subsist in an idea.

Copyright is not concerned with the protection of ideas which are embodied in or which may have inspired the work.
 It does not subsist in an idea and is confined to the form, manner, arrangement and expression of the idea by the author of the copyrighted work.
 A person will not be held liable for infringement of copyright if he has only taken the essential idea of the work, provided he gives expression to that idea in his own way.
 
In the celebrated decision of R.G. Anand v. Delux Films,
 the Supreme Court held that where two authors write on the same subject, similarities are bound to occur because the central idea of both is the same but the similarities and coincidences by itself cannot lead to irresistible inferences of plagiarism or piracy. Further, in Barbara Taylor Bradford v. Sahara Media Entertainment Ltd.
 it has been categorically stated that-“Even if the plot is copied, the person who copies it, be it consciously or unconsciously, must also weave into the plot sufficient creations of his own imagination, to make the work his own and not a copy of the work which might have inspired him in the first place.”

2.2. There is no substantial similarity between the two advertisements.

The test for copyright infringement of an artistic work is whether the essential features and substance of the Plaintiff’s work have been adopted.
 It has been laid down in a number of judicial decisions that the issue of infringement really depends upon the effect produced on the mind by a study of both the picture and its alleged copy.
 It was held in Franz Hanfstaengal v. Baines’
-

“The question may be solved by taking each of the two works, comparing them as a whole, and determining whether there is not merely an identity or similarity or resemblance in some of the leading features, but whether, keeping in view the idea and general effect created by the original, there is such a degree of identity or similarity as would lead one to say that the alleged infringement is a copy or reproduction of the original.


The full frontal image/form of a cheerful dog and the slogan ‘Waggy Waggy Wag Wag, Doggy’s Got his Groove Back’ are the two components which may be considered to be the essential features of the Plaintiff’s layout. The features of the Defendant’s layout which may be considered most prominent are the face of a cheerful dog, slightly angled towards its right and the slogan ‘A Smiloe a day keeps the vet away!’.  These portions of the second advertisement do not have any substantial similarity with the essential features of the Plaintiff’s advertisement. Having the form of a dog in the layout is inevitable as the product being advertised in both the cases is for dogs. Further, the language, packaging and colour scheme of the two advertisements have no similarity, which, if present, would have been an act of infringement.
 

2.3. Reproduction of a single word does not amount to copyright infringement 


The word waggy is not an original literary work by the application of the dicta in the Exxon Case,
 as it does not fulfil the de minimis test. Since copyright does not subsist in the word waggy, its use cannot constitute infringement.

Contention 3. There can be no Copyright in a Transgenic Molecule or the Genetic Information Comprised Therein

3.1 DNA sequences are not original works of authorship within the meaning of the copyright act

It is submitted that under S.40 of The Copyright Act, 1947, read with other legal mandates
, a foreign work of authorship can be accorded automatic recognition
 by the Indian Courts only if such protection exists for it in the country of origin of the said ‘work’. From the facts, it can be inferred that the copyright has been sought in the United States.
As DNA sequences do not satisfy any of the seven works of authorship specified in §102 of The United States Copyright Act, 1976, inclusion of the same into the fold of copyrightable subject matter would not be in consonance with the legislative intent.
 It is contended that DNA molecules are not analogous to computer programmes because they do not express ideas by means of words or numbers, however symbolized or indicated, as do computer programmes and other literary works.
 Further, although the message encrypted by a transgenic DNA molecule may be the subject matter of copyright protection, the medium in which it is expressed (the transgenic molecule) is itself not the subject matter of copyright protection.
 
3.2 The copyright protection of gene sequences is barred by the doctrine of merger of idea and expression

It is submitted that a plethora of cases have upheld the doctrine that copyright protection may be refused if there are merely a limited number of ways of expressing an idea.
 In Apple Computer Inc. v Franklin Computer Corp.
, it was held that computer programmes are subject to the doctrine of merger.


On a scientific factual basis, the most important and stark difference between a transgenic molecule and a computer is that there is only one way to express a “genetic program”: by various combinations of the four-nucleotide bases
, thereby meaning that the synthesis of a particular protein can only be synthesized by a unique genetic code. In essence, there is only one “program language” to express the method of producing proteins in cells.
 It is further submitted that the object of copyright protection is not to grant monopoly,
 and for this the more stringent requirements of patent law need to be satisfied.
 If a copyright were to be granted in the present case, it would amount to a blatant violation of this well-entrenched principle of law.

3.3 The copyright protection of the said gene sequence is not permitted as a result of utilitarian prohibitions

It is contended that where a work of authorship is a useful article
, it may be precluded from copyright protection.
 This has been upheld, even in the context of computer programmes, with protection being afforded only to the non-utilitarian aspects of a computer programme.
 DNA sequences only have a utilitarian function that is neither physically nor conceptually separable.
 This is because DNA sequences that code for proteins (and thus are of interest for copyright protection) must be specific and unique to produce that protein.
 In light of the above considerations that the US Copyright Office has stated that it will not grant copyright to gene sequences or DNA molecules because they do not constitute copyrightable subject-matter.
 

Contention 4: The use of data of Clinical Trials does not amount to infringement of Copyright and violation of the law of Trade Secret

4.1. The data of clinical trials cannot be protected by copyright

It is hereby submitted that the data of clinical trials does not fall within any of the specified statutory heads under The Copyright Act, 1957, and in the absence of a common law copyright in India,
 copyright protection cannot be extended to the same. Further, the copyright if at all shall subsist in the selection, arrangement and compilation of the data and not the data itself.
 It is further submitted that after the express rejection of the ‘sweat of the brow doctrine’ in Feist Publications, Inc. v Rural Telephone Serv. Co.
, the judicial trend has been to lay more stress on the skill and judgement involved, then the labour and expenditure per se.
 In the present case, the dogs have been selected on a random basis, in certain countries. This is not sufficiently creative to satisfy the originality requirement for copyright protection.

4.2. Data of Clinical Trials does not constitute Trade Secrets.

For information to be a trade secret it must (1) be used in one’s business, (2) provide a competitive advantage and (3) be a secret. The most important is the secrecy requirement.
 In O. Mustad & Son v. S, Allock
 it was held that if the confidential information is published through a patent specification then there is no obligation not to reveal it.  It is submitted that in the instant case, the data of the clinical trials is in the public domain, and hence is not confidential information. WAGGY has been patented in the USA and in the EU,
 where the relevant disclosure requirements
 include specifications regarding data of clinical trials,
 to substantiate the patent claim.

Assuming Arguendo that the data of clinical trials do constitute trade secrets, the Defendant is not responsible for the alleged infringement

It is submitted that in the present case, the application of the data of the Plaintiff’s to the Defendant’s product was made by the Veterinary Board, and even assuming liability exists, it is they who should be held liable for the alleged copyright infringement stemming from their actions.

Prayer

In the light of the Arguments advanced and the Authorities cited,

the Defendant  humbly submits  that the Honourable Court be pleased 

to adjudge and declare:
1. That since no patent subsists there cannot be any protection in a gene sequence particularly since there was no contractual or other privity between SDI and the defendants

2. That since ideas are not protected under the Copyright law, the action of the Plaintiff amounts to borrowing of interesting ideas and their usage in advertising campaigns; 

3. That there has been no infringement of the trademark by the Defendant since the term WAGGY is descriptive and hence cannot be protected and in any case the word has been used in a descriptive manner

4. The data of clinical trials has not been copied as such data is not protected in India and can be freely copied 

5. Any other Order as it deems fit in the interest of Equity, Justice and Good Conscience.
For this act of kindness, the Defendant shall duty bound forever pray

                                               




           

Signed /-

                                                        


        (Counsel for Defendant)
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