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IN THE HIGH COURT OF JUDICATURE

AT NEW DELHI

(Case concerning copyright infringement, breach of contract and passing off)

---------------------------------------------------------------------------------------------------

         ZATENTS Ltd.                                                             PLAINTIFF

v.
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---------------------------------------------------------------------------------------------------
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                     -------------------------------------------------------------------

MEMORANDUM FOR THE PLAINTIFF
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STATEMENT OF JURISDICTION 
The jurisdiction of this Hon’ble Court is under Order 39, rule 4 

read with Section 151of the Code of Civil Procedure and not in dispute.

STATEMENT OF FACTS

· A Company, Zatents Ltd., based in New Delhi, developed a computer software program called 'Quick Search'.

· The software allows lawyers to quickly search for cases from a database, which is partly built in and can be updated using the lawyers' personal notes of cases. 

· Quick Search enables the lawyers to collect the cases at one place, as also to retrieve them rapidly by keying in 'catch words', keeping the program simple.

· Zatents did not charge any fee for the software. Instead the software was licensed to users in return for their obligation to similarly make their additions to the case database as well as the software. Zatents intended to keep it an 'open source' kind of model. 

· The software license, which is visible when a person downloads the Quick Search CD on his computer, states that users are allowed to use the program provided that any alterations or additions made to the software/database shall be transferred back to the Company (in Section 2 & 3 of the License Agreement). 

· When the program was distributed, it was instantly successful among various types of lawyers.

· Natwar Ltd., a company headquartered in New York, with offices in India, obtained a copy of Quick Search. Natwar modified the program to make it work on a network and also web enabled it. Natwar also corrected mistakes and filled up blanks in the data. The web site, based on a subscription model was hosted from Australia. 

· Natwar released its Program titled 'Bite-a-Cite'. It did not transfer its program to Zatents nor did it acknowledge Zatents's contribution to the software. 

· Zalzala Ltd., a trading partner of Natwar, located in Mumbai, made about 1000 copies of 'Quick Search' and sold it as 'Quikase'. 

STATEMENT OF ISSUES

1.00. WHETHER THE DEFENDANT’S PRODUCT, ‘QUIKASE’ VIOLATE THE PRINCIPLES OF THE OPEN SOURCE LICENSE IN THE PLAINTIFF’S PRODUCT ‘QUICK SEARCH’?

1.01. Whether the Defendant’s trademark, QUIKASE is deceptively similar to the Plaintiff’s trademark, QUICK SEARCH?

1.02. Whether the Defendant’s act of distribution of QUIKASE amounts to passing off?


SUMMARY OF ARGUMENTS

· The Open Source license is a valid license agreement entered into by Zalzala Ltd.

· Zalzala Ltd. has made unauthorized copies of the Plaintiff’s program, Quick Search amounting to the infringement of copyright vested in the Plaintiff’s program.

· Further, the Defendant has resorted to passing off by way of misrepresentation through a similar name for the same product.

ARGUMENTS ADVANCED

1.03. WHETHER THE DEFENDANT’S PRODUCT, ‘QUIKASE’ VIOLATES THE PRINCIPLES OF THE OPEN SOURCE LICENSE IN THE PLAINTIFF’S PRODUCT ‘ QUICK SEARCH’?

1.04. Whether the Defendant’s trademark, QUIKASE is deceptively similar to the Plaintiff’s trademark, QUICK SEARCH?

1.05. Whether the Defendant’s act of distribution of QUIKASE amounts to passing off?


The object of the trademark law is to protect the goodwill and reputation of a business from encroachment by dishonest competitors.

A passing off action would constitute
- misrepresentation, to ultimate consumers of goods, calculated to injure the business or goodwill of an other trader, causes actual damage to a business or goodwill of a trader by whom the action is brought.

In the present case, the second Defendant has misrepresented and turfing on the goodwill of the Plaintiff. It is a clear copy of the Plaintiff’s product and is sold under trade name of the second Defendant. 

Section 27(2) of the Trade and Merchandise Marks Act, 1958 which explicitly deals with the legal process of passing off action, states-

No action for infringement of unregistered trade mark-

“Nothing in this act shall be deemed to affect rights of action against any person for passing off goods as the goods of another person of the remedies in respect thereof.”

If there is a misrepresentation made by the defendant in the course of trade to the prospective customers which is likely to injure the business or the goodwill of the plaintiff,
 when there is a prima facie case of misrepresentation made by the defendants in the course of trade to prospective customers and which is likely to cause injury to the business and the goodwill of the plaintiff company, entitled to the it is necessary not only to give protection to the goods and the business of the original producer but also to protect the public at large being duped by such unfair trade practice. Any misrepresentation calculated to injure another in his trade or business can be regarded as passing- off.

The Supreme Court
 pointed that; “ Passing-off is a species of ‘unfair trade competition’ or of actionable unfair trading by which one person, through deception, attempts to obtain an economic benefit of the reputation which another person has established for himself in a particular trade or business. The action is regarded as an action in deceit. The tort of passing off includes a misrepresentation made by a trader to his prospective customers calculated to injure, as a reasonable foreseeable consequence the business or good will of the other trader
.”

The trademark QUICK SEARCH has sufficient goodwill and has acquired distinctiveness
. The distinctiveness of the Plaintiff’s QUICK SEARCH is variously referred to as the reputation of the mark or other symbol in relation to the goods or business, or goodwill
 of the business connected with the services and the goods.
 The goodwill is attached to business of the Plaintiff and the success of the software is its popularity among the lawyers.

The position of law is well settled that a trader acquires a right in a distinctive mark merely by using it upon or in connection with his goods irrespective of the length of such user and the extent of his trade, and this is independent of its registration, which merely affords further protection under the statute. Priority in adoption and use of trademark is superior to priority in registration

The software’s QUICK SEARCH AND QUIKASE are deceptively similar.
 The factors usually considered in the cases of deceptively similar
 goods are;

(a) the degree of resemblance between the marks-phonetic, visual as well as similarity in the idea

(b) the nature of the goods in respect of which they are used of likely to be used

The adoption of the name by the second defendant brings about a tangible risk of damage, whether in the form of diversion of customers or confusion of business and amounts to a clear-cut case of passing off.

THE SECOND DEFENDANT’S ACT AMOUNTS TO INFRINGEMENT OF THE COPYRIGHT IN THE PLANTIFF’S PRODUCT:

The second Defendant has resorted to ' copying' of the copyrighted material and exploiting the same commercially as opposed to the free software movement (herein after referred to as FSF) intended by the owner of the copyright. Reproduction of the plaintiff's work and making the work of the author available in another name, without authority from the owner of the copyright amounts to infringement of the owner’s work
.

The GPL (General Public License)
 is the legal heart of the free software movement. The goal of the GPL is to use copyright law to create a “commons,” a collection of shared resources to which anyone can add, and from which anyone can borrow freely, but from which nothing can be permanently removed. This concept, of using copyright to create a commons, rather than a domain of exclusive ownership, is sometimes called “copy left,” and the GPL is an example of one form of “copyleft license.” In GPL software program the basic idea is to adhere by the terms of the license.

Redistribution on any other terms is intentional violation of the GPL. GPL is specifically designed to be a license for decentralization distribution, in which everyone can share programs and improvements with anyone else. This means that program code can cross national borders and otherwise propagate in uncontrolled ways. For this reason, the GPL makes special provision for dealing with the consequences of license violation. Under *4, any licensee who violates the GPL loses his right of distribution, until such time as that right is restored by affirmative act of the copyright holder. The distributors of that licensor, however, retain their rights under the license, including their rights of distribution.

The contracts entered into through these licenses is click wrap/ shrink wrap/ web wrap license, which first was held enforceable in the case of ProCd v. Zeidenberg.
In Compuserve, Inc. v. Patterson,
the Sixth Circuit’s opinion has been read as a holding in favour of allowing clickwrap/webwrap contracts that are formed through the electronic media to be legally enforceable,
furthering support to the reasoning found in ProCD.
The Open Source Movement to a large extent-depends on the enforceability of ‘shrinkwrap/clickwrap’ licenses as embodied by ProCD- in order to establish the legal enforceability of open source licenses.
In the recent case, I.Lan Systems Inc. v. Netscout Service Level Corp.,
has upheld the enforceability of the click wrap licenses under contract law.

In the present case, the second defendant has embarked upon unauthorized copying and commercializing the same as against the license agreement as against section 4(iv). This is opposed to the basic principles of the Open Source Model.

The ‘look and feel’ of the Defendant’s program, ‘QUIKASE’ is deceptively similar to the QUICK SEARCH program of the plaintiff in the following: 

	QUICK SEARCH
	QUIKASE

	NUMBER OF CASE LAWS: 374
	NUMBER OF CASE LAWS: 374

	CHOICE OF CASE LAW: IP and GENERAL LAW
	CHOICE OF CASE LAW: IP and GENERAL LAW

	COLOUR SCHEME OF THE TRADE MARK: ORANGE
	COLOUR SCHEME OF THE TRADE MARK: ORANGE

	ARRANGEMENT OF CASES: SAME 
	ARRANGEMENT OF CASES: SAME


The Plaintiff is the author and owner of the copyright in the Quick Search program intends to distribute the program free of cost, which includes both the freedom
 aspect and the zero prices. The licensee is obliged by the terms of the license and by surpassing the terms of the license; the defendant has committed a breach of license agreement alongside infringing the copyright vested in the Plaintiff’s software program. The target audience, the community of lawyers are bound to get confused between the two products which are physically same products and ‘look’ the same but also with a name that is confusingly similar.

PRAYER

Wherefore, in the light of the authorities stated, cases cited and arguments advanced, it is humbly prayed before this Hon’ble Court to:

· Grant an injunction, restraining the Defendant from infringing the trademark vested in the Plaintiff’s program.

· Grant a permanent injunction, restraining the Defendant from infringing the copyright vested in the Plaintiff’s program.

· Incur the damages caused to the Plaintiff.

· Incur the costs of the suit.

· Pass any such order which this Hon’ble Court deems fit in the interest of Justice and Equity.

Date:

Place: New Delhi                                                      Counsels for the Plaintiff
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