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STATEMENT OF JURISDICTION 

The jurisdiction of this Hon’ble Court is under Order 39, rule 4 

read with Section 151of the Code of Civil Procedure and not in dispute.

STATEMENT OF FACTS

· A Company, Zatents Ltd., based in New Delhi, developed a computer software program called 'Quick Search'.

· The software allows lawyers to quickly search for cases from a database, which is partly built in and can be updated using the lawyers' personal notes of cases. 

· Quick Search enables the lawyers to collect the cases at one place, as also to retrieve them rapidly by keying in 'catch words', keeping the program simple.

· Zatents did not charge any fee for the software. Instead the software was licensed to users in return for their obligation to similarly make their additions to the case database as well as the software. Zatents intended to keep it an 'open source' kind of model. 

· The software license, which is visible when a person downloads the Quick Search CD on his computer, states that users are allowed to use the program provided that any alterations or additions made to the software/database shall be transferred back to the Company (in Section 2 & 3 of the License Agreement). 

· When the program was distributed, it was instantly successful among various types of lawyers.

· Natwar Ltd., a company headquartered in New York, with offices in India, obtained a copy of Quick Search. Natwar modified the program to make it work on a network and also web enabled it. Natwar also corrected mistakes and filled up blanks in the data. The web site, based on a subscription model was hosted from Australia. 

· Natwar released its Program titled 'Bite-a-Cite'. It did not transfer its program to Zatents nor did it acknowledge Zatents's contribution to the software. 

· Zalzala Ltd., a trading partner of Natwar, located in Mumbai, made about 1000 copies of 'Quick Search' and sold it as 'Quikase'. 

STATEMENT OF ISSUES

1.00 WHETHER THE DEFENDANT’S WEB SITE, ‘BITE-A-CITE’ OPPOSED TO THE OPEN SOURCE MODEL?

1.01. Whether the Defendant’s Web site, ‘Bite-a-Cite,’ violates the copyright in the Plaintiff’s software, ‘QUICK SEARCH?’

1.02. Whether the Defendant’s violations of the Plaintiff’s software license amount to breach of contract?

SUMMARY OF ARGUMENTS

· The Open Source license is a valid license agreement entered into by Natwar Ltd.

· Natwar, a licensee has breached the terms of the license:

· By not acknowledging the author’s contribution to the program           

· By not sublicensing the modifications to the author,

· By commercializing the Open Source Software program by way of subscription model.

· Quick Search is a copyrighted work of the Plaintiff and unauthorized use of the work without the owner’s permission constitutes infringement of the Copyright.

· Bite-a-Cite has closed the source code of the computer program, which negates the basis of existence of Quick Search Open Source software program.

ARGUMENTS ADVANCED

1.00. WHETHER THE DEFENDANT’S WEB SITE, ‘BITE-A-CITE’ OPPOSED TO THE OPEN SOURCE MODEL?

1.01.Whether the Defendant’s Web-site, ‘Bite-a-Cite,’ violates the copyright in the Plaintiff’s software, ‘QUICK SEARCH?’

1.02.Whether the Defendant’s violations of the Plaintiff’s software license amount to breach of contract?

Open source model has captured the public attention because of its unique approach to software licensing and community based programming. The open source movement reflects the intent of its founders
to turn traditional notions of copyright, software licensing, distribution, and development to describe the alternate approach to these issues.

In the present case the Quick Search open source model is based on the GPL (General Public License) model.
 The GPL model is stricter compared to the other open source licenses, in the sense that it does not allow licensees to take modifications of GPL programs or make them proprietary.
 The defendant Company, Natwar Ltd, has breached the terms of the license on the same grounds mentioned above. It violates Section 3,5 of the Quick Search Open Source License.

The FSF’s (Free Software Foundation, herein after referred to as FSF) mission is to encourage the creation and distribution of computer programs, technical documentation, and other related materials that can be freely copied, modified and redistributed by their users. FSF refers to such computer programs as free software inputs, where the word “free” refers to freedom and not price. FSF believes that by giving all users the right to copy, modify, and redistribute software, the ethical obligation to maintain freedom of thought is honored. Software that can be freely shared is also of inherently higher quality, because everyone who uses the software can experiment with improvements and fix mistakes that are discovered. Because anyone who makes such fixes is allowed to distribute those fixes or improvements, the quality of the software increases exponentially over time, and all programs can be reused for new purposes.

The GPL is the legal heart of the free software movement. The goal of the GPL is to use copyright law to create a “commons,” a collection of shared resources to which anyone can add, and from which anyone can borrow freely, but from which nothing can be permanently removed. This concept, of using copyright to create a commons, rather than a domain of exclusive ownership, is sometimes called “copy left,” and the GPL is an example of one form of “copy left license.”

As a result of the conditions on redistribution, the GPL achieves the goal of creating a commons. Anyone can copy and modify program code released under the GPL, but no one can combine that program code with any other code and then release the combination on non-GPL terms.

The GPL uses copyright doctrine to achieve the result of the principle that we should all “ share and share alike.” Thus anyone who combines GPL-licensed software with other program code must release the combined work under GPL, and must provide the source code for the entire derivative work.

Redistribution on any other terms is intentional violation of the GPL. GPL is specifically designed to be a license for decentralization distribution, in which everyone can share programs and improvements with anyone else. This means that program code can cross national borders and otherwise propagate in uncontrolled ways. For this reason, the GPL makes special provision for dealing with the consequences of license violation. Under *4, any licensee who violates the GPL loses his right of distribution, until such time as that right is restored by affirmative act of the copyright holder. The distributors of that licensor, however, retain their rights under the license, including their rights of distribution.

DEFENDANT’ ACT AMOUNTING TO INFRINGEMENT OF THE COPYRIGHT VESTED IN THE PLAINTIFF:

 It is submitted that copyright in a work subsists in an original, literary, dramatic, musical and artistic works.
Also under Section 2(o) of the Copyright Act, Literary work includes computer program, tables and compilations including computer databases 
. In the software world, databases are regarded as compilations and the Copyright Act provides that the copyright in a derivative work extends only to the new material contributed by the author of the compiled derivative work, as distinguished from the pre-existing material employed in the work
.

Quick Search, which is a program-containing database of prepositions of Judgments from 1950-2000, is an original expression
 of the novel idea of "simplicity of the program" involving sufficient labour, skill and judgment.

A perusal of the judgments laid down show that the principle laid down in these cases was that the fact that one man has produced a compilation from material which is open to all will not take away the right to produce another work of the same kind and in doing so to use all the material available to him, he will not be at liberty to use or avail himself the result of another man's labour and if he does so, he has to be injuncted
 for infringement
 of the copyright of the plaintiff.

The first defendant' work infringes the copyright of the plaintiff by exceeding the terms of the license for in an open source software, the author of the program who is the owner reserves to himself only a small portion of the rights and licenses a major part of the rights to the non-exclusive licensees. The purpose of copyright protection in an open source is to ensure the continuance of the software development and to uphold the author's contribution to the program.

The Defendant in the present case cannot shelter under the defence of ‘common source of materials’ as the work has been substantially copied from the underlying work of the plaintiff, which is an 'original' work and thereby constitutes primary infringement of copyright vested in Quick Search. It should also be noted that there is causal connection between the work of the plaintiff and that of the defendant.

Therefore, if open source lacked any sort of intellectual property protections- as it would if it was in the public domain, then, there would be little or no legal protection to prevent the closing of the source code of the program. 

THE ACT OF THE DEFENDANT EXCEEDS THE TERMS OF THE LICENSE AGREEMENT AND AMOUNTS TO BREACH OF CONTRACT:

The license agreement is a contract, which involves both the “offer” and “acceptance”. The question involved is twofold for the enforceability of the license: consideration and assent by the licensee. The consideration in this type of electronic contracts is that the developer grants a license for the use of his program-along with the binary code, the source code, and the provisions that allow the licensee to create derivative works and redistribute the code base and any derivatives thereof- in exchange for the user’s promise to follow the terms of the license.
Monetary consideration is not necessary to form a contract.

In open source licensing the user’s promise to abide by the conditions of the license is sufficient consideration for the purposes of contract law. In Storm Impact case, which deals with shareware –involving free distribution of the software posted on the Internet, the exchange of money, would bide well for the enforceability of open source licenses and negate monetary consideration.

The second element involved in the present case, the assent to the license by the defendant Company. The open source software is usually offered ‘as is’ without the opportunity for negotiation or review prior to acceptance. The acceptance of software licenses is normally indicated by “something other than the offeree’s signature.
Most software packages utilize ‘shrinkwrap
, click wrap
, web wrap licenses’ in order to place terms and conditions on the end user. In Section 5, the GPL is set up as what is popularly known as a “ shrinkwrap/clickwrap/webwrap” type of license.
No signature is required and the simple act of modifying or distributing the program, or any work based on the program, indicates acceptance of the license and all terms and conditions of the GPL.

Quick Search uses click wrap license to bind the licensee to the terms of the license. The question of the acceptance is answered on the analogy in the scenario found in ProCD, Inc v. Zeidenberg
- the Seventh Circuit- in an opinion written by Frank Easterbrook,J.-held, that the opening up of the shrinkwrap packaging of a software programs as well as the on-screen license encoded in the software (i.e., equivalent to a click wrap license)- constituted an acceptance of the software license.

In the context of mass-market software, it is also worth noting that shrinkwrap, clickwrap, webwrap licenses-as standardized contracts-may provide efficient way of placing terms and conditions on the end user.
The legal enforceability of standardized ‘take it or leave it’ contracts is further analysed in citing several sources to support the explicit acceptance whenever possible, there are situations that require ‘tacit acceptance’
, which is the one in the present case.

In Compuserve, Inc. v. Patterson,
the Sixth Circuit’s opinion has been read as a holding in favour of allowing clickwrap/webwrap contracts that are formed through the electronic media to be legally enforceable,
furthering support to the reasoning found in ProCD.
The Open Source Movement to a large extent-depends on the enforceability of ‘shrinkwrap/clickwrap’ licenses as embodied by ProCD- in order to establish the legal enforceability of open source licenses.
In the recent case, I.Lan Systems Inc. v. Netscout Service Level Corp.,
has upheld the enforceability of the click wrap licenses under contract law.

In the present case, with a detailed analogy to the changes in the technological world, it is emphasized that the open source software license of Quick Search forms a valid contract. The Defendant Company had breached the terms of the license. Thus, there is a breach of contract. The Defendant Company by making Quick Search web-enabled, through a subscription model retracts from the license thus, making it a closed source. This is opposed to the principles of the GPL open source licensing where a derivative work of a GPL has to confine to keep the code open and not make any profit thereof. This whole principle would corrupt the intention of the Plaintiff’s Open Source software. 

The Defendant Company did not acknowledge the work of the Plaintiff Company. The rationale behind acknowledging the author’s integrity in the code
 because every author takes pride in his work and in this way ‘unofficial changes’ can be made available but readily distinguished from the base source
. The Defendant Company’s web portal ‘Bite-a Cite’ is opposed to the terms of the license of Quick Search.

Legislations around the world
 have created enough space to accommodate the developments of the changing trends in software programming and operations, Indian law is still not able to accommodate the same.

PRAYER

Wherefore, in the light of the authorities stated, cases cited and arguments advanced, it is humbly prayed before this Hon’ble Court to:

· Grant a permanent injunction, restraining the Defendant from infringing the copyright vested in the Plaintiff’s program.

· Incur the damages caused to the Plaintiff.

· Incur the costs of the suit.

· Pass any such order which this Hon’ble Court deems fit in the interest of Justice and Equity.

Date:

Place: New Delhi                                           Counsels for the Plaintiff

� Richard Stallman , the pioneer of the Free Software Movement focuses on the freedom aspect of open source and Bruce Perens’s Open Software Definition, has nine elements for a software to qualify as an open source : free distribution, source code, allow derived works, integrity of author’s source code, no discrimination against persons or groups, no discrimination against fields of endeavour, distribution of license, license must not be specific to a product, license should not restrict other software


� The three essential elements of the GPL software: the right to distribute, the right to get the source code, and the right to modify. In the simplest terms;


Designed to make sure that you have the freedom to distribute copies of free software, that you receive the source code, that you can change the software or use pieces of it in new free programs; and that you know you can do these things.


� Section 2(b) of the GPL says that “you must cause any work that you distribute or publish, that in whole or in part contains or is derived from the program or any part thereof, to be licensed as a whole at no charge to all the third parties under the terms of the license.


�Section 13(1) of the Copyright Act of 1957 speaks about the works in which copyright subsists and they include Original literary, dramatic, musical and artistic works, cinematograph films and sound recording.


� Ibcos computers v. Barclays Mercantile (p) ltd.,, Ladbroke (football) Ltd. v. William (football) Ltd., 1964 (1) All ER 465


� See, Source code on The Copyrightability of Code


� The meaning of 'originality' has been discussed in a plethora of cases-


   In University London Press v. University Tutorial Press Ltd., (1916) 2 Ch.601, 'original' meant that which originated from the author.


Again in Ram Narain v. Shiv Kumar., A.I.R.(1938)Cal 594.,"A good literary form consisting of considerable thought, skill and labour constitutes originality in a work".


See, Ladbroke(football)Ltd. v. William(football)Ltd.,1964(1)All ER465 where in a 'original literary work' is not concerned with the originality in ideas but  with the expression of thought, the requisite was a matter of  degree depending upon the amount of skill, labour and judgment that had been involved in making the compilation.


Also in the case of Shyam Lal Paharia v. Gaya Prasad Gupta, A.I.R. (1971) All 192, it was held that a compilation derived from a common source falls within the ambit of a literary work.


� Eastern Book Co. v. Navin J. Desai., PTC (2001) Del 201.


� What constitutes infringement of a copyright?- See Section 51 of the Copyright Act of 1957., Copyright in a work is deemed to be infringed when-


When any person with out the license granted by the owner of the copyright or the Registrar of copyrights under this act or in contravention of the conditions of the license so granted or of nay condition imposed by a competent authority under this act- (i) does anything, the exclusive right to do which is by this Act conferred upon the owner of the copyright


When any person- (ii) distributes either for the purpose of trade or to such an extent as to effect prejudicially the owner of the copyright.


� Experts. Steve H. Lee' "OPEN SOURCE SOFTWARE LICENSING" pg.58- Copyright holders have 5 exclusive rights-


(1) The right to reproduce, (2) the right to prepare derivative works based on the original copyrighted work, (3) the right to distribute, (4) the right to publicly perform and (5) the right to publicly display. All open source licenses force the licensor to give up the derivative works right to the licensees to create modifications.


� Govindan v. Goplakrishna., A.I.R.1955 Mad. 391., see also Iyengar's Copyright Act, 1957- R.G.Chaturvedi.


Also General test for primary infringement of copyright., pg:151.


Also cases on ' substantial similarity' and the 'look and feel of the work' - Whelan v. Jaslow (1987) F.S.R.1 (3rd cir).


Eastern Book Co. v. Navin J. Desai., (2001)PTC Del.198., Mishra Bandhu Karyalaya v. Shiv Ratna Koshal., A.I.R.(1970)M.P.261.


� Open Source Software Licensing, Steve H.Lee


� According to E. Allen Farnsworth, “virtually anything that anyone would bargain for in exchange for a promise can be consideration for that promise.”


� Making a similar argument when analyzing the GNU GPL-cf. Heffan, experts, Steve H. Lee


� David G. Post & Dawn C. Nunziato, Shrinkwrap Licenses and Licensing on the Internet, in TECHNOLOGY LICENSING AND LITIGATION 1997, 477 PLI/PAT 517. 519 (1997)


� Are so named because most of the terms of the license are placed within the shrinkwrap packaging of computer software and acceptance is indicated by opening the package


� Are similar to shrink-wrap licenses in binding the user to the terms of a software license. Both of them are logically similar to shrink-wrap except the use of the medium, like the on-screen display buttons and the web.


� Hanson & Covello, Clickwrap Licenses: The Pros and Cons, Nat’l L.J., september20, 1999-experts-Open Source Software Licensing, Steve H.Lee. The Enforceability of Shrink-wrap Licensing Agreements, Apik Minassian, UCLA Law Review, A Primier on Open Source Licensing Legal Issues: Copyright, Copyleft and Copyfuture, Dennis M. Kennedy, Intellectual Property and Shrink-wrap Licensing, Mark A Lemsey, 1239 Southern Cal. Law Review


� 908 F.Supp.640 (W. D. Wis. 1996), rev’d 86, F.3d 1447 (7th Cir. 1996)


� Easterbrook,J. in ProCD, entering into a quasi-economic analysis of shrinkwrap licensing and recognizing such licensing as a reasonable way to prevent economic loss


� Charles Fried, CONTRACT AS PROMISE 43 (1981)


� 89 F.3d 1257 (6TH Cir. 1996)


� the Court concluded that manifested assent to the license…by typing “Agree” in the agreement. The court thus suggested that a contract formed online is enforceable.


� The Compuserve opinion cites ProCD case


�Ronald Kuetemeier, Editorial: OSS to Replace Shrink-wrapped Software?, FRESHMEAT.NET,<http://ct.us.mirrors.freshmeat.net/news/1999/01/19.html>


� 2002 WL 15592 (D.Mass.2002)


� One of the main elements of Open Source Definition-Bruce Perens


� Open Source Definition, A Premier on Open source licensing Legal Issues: Copyright, Copyleft, Copyfuture, Dennis M. Kennedy


� The new proposed Article 2B of the Uniform Commercial Code, U.S.A





